Section G. Duty of Third Parties Dealing with Trustee

No person dealing with the Trustee shall be responsible for the application of any assets
delivered to the Trustee, and the receipt of the Trustee shall be a full discharge to the extent
of the property delivered. No purchaser from or other person dealing with the Trustee, and
no issuer or transfer agent of any securities to which any dealing with the Trustee shall
relate, shall be under any duty to ascertain the power of the Trustee to purchase, sell,
exchange, transfer, encumber or otherwise in any manner deal with any property held by the
Trustee. No person dealing with the Trustee in good faith shall be under any duty to see that
the terms of a trust are complied with or to inquire into the validity or propriety of any act

of the Trustee.

Section H. Division and Distribution of Trust Estate

When the Trustee is required to divide or make distribution from a trust estate, in whole or
in part, such division or distribution may be made by the Trustee in cash or in kind, or
partly in cash and partly in kind, and the Trustee may assign or apportion to the distributees
undivided interests in any assets then constituting a part of such trust estate. The Trustee
may encumber property, may sell property, and may make non-pro-rata distributions when
the Trustee believes it is practical or desirable and equitable to do so in order to effectuate
a trust distribution regardless of the income tax basis of any asset.

If non-pro-rata distributions are to be made, the Trustee should attempt to allocate the tax
basis of the assets distributed in an equitable manner among the beneficiaries of the trust, but
the Trustee may at all times rely upon the written agreement of the trust beneficiaries as to
the apportionment of assets. To the extent non-pro-rata distributions are made and the tax
basis of the assets so distributed is not uniformly apportioned among beneficiaries, the
Trustee may, but need not, make any equitable adjustments among such beneficiaries as a

result of such nonuniformity in basis.

Section I.  Life Insurance

The Trustee shall have the powers with regard to life insurance as set forth in this Section
[, except as otherwise provided in this agreement.

The Trustee may purchase, accept, hold, and deal with as owner, policies of insurance on
both Founders’ individual or joint lives, the life of any trust beneficiary, or on the life of any
person in whom any trust beneficiary has an insurable interest.
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The Trustee shall have the power to execute or cancel any automatic premium loan
agreement with respect to any policy, and shall have the power to elect or cancel any
automatic premium loan provision in a life insurance policy. ‘

The Trustee may borrow money with which to pay premiums due on any policy either from
the company issuing the policy or from any other source and may assign any such policy as

security for the loan,

The Trustee shall have the power to exercise any option contained in a policy with regard
to any dividend or share of surplus apportioned to the policy, to reduce the amount of a
policy or convert or exchange the policy, or to surrender a policy at any time for its cash

value.
The Trustee may elect any paid-up insurance or any extended-term insurance nonforfeiture

option contained in a policy.

The Trustee shall have the power to sell policies at their fair market value to the insured or
to anyone having an insurable interest in the policies.

The Trustee shall have the right to exercise any other right, option, or benefit contained in
a policy or permitted by the insurance company issuing that policy.

Upon termination of any trust created under this agreement, the Trustec shall have the power
to transfer and assign the policies held by the trust as a distribution of trust property.

Section J.  Insured Trustee’s Authority

Any individual Trustee under this agreement, other than either Founder, is prohibited from

exercising any power conferred on the owner of any policy which insures the life of such
individual Trustee and which is held as part of the trust property.

If the Trustee holds any such policy or policies as a part of the trust property, the powers
conferred on the owner of such a policy shall be exercised only by the other then acting

Trustee.

If the insured Trustee is the only then acting Trustee, then such powers shall be exercised
by a substitute Trustee designated pursuant to the provisions of this agreement dealing with

the trusteeship.
If any rule of law or court decision construes the ability of the insured Trustee to name a
substitute Trustee as an incident of ownership, the substitution process shall be implemented
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by a majority of the then current mandatory and discretionary income beneficiaries,
excluding the insured Trustee if the insured Trustee is a beneficiary.

Section K. Estimated Income Tax Payment Allocation

The Trustee, in its sole discretion, may elect or not elect to treat all or any portion of federal
estimated taxes paid by any trust to be treated as a payment made by any one or more
beneficiaries of such trust who are entitled to receive current distributions of income or
principal from such trust. The election need not be made in a pro rata manner among all

beneficiaries of the trust,

If there is an individual serving as a co-trustee who is a beneficiary of a trust created by this
declaration, that individual may not take part in any decision to treat any trust estimated
income tax payment as a payment by such individual.

In exercising or choosing not to exercise the discretion granted in this paragraph, the Trustee
shall not be liable to any beneficiary or to any other persons directly or indirectly for any
action or inaction so taken except for its willful fraud or gross negligence.

Section L. Merger of Trusts

If at any time the Trustee determines it would be in the best interest of the beneficiary or
beneficiaries of any trust created by this declaration to transfer or merge all of the assets held
in such trust with any other trust created either by trust instrument or by will for the benefit
of the same beneficiary or beneficiaries and under substantially similar trusts, terms and
conditions, the Trustee under this declaration, after giving not less than thirty days advance
written notice to its beneficiaries, is authorized to transfer to or merge all of the assets held
under the trust created by this declaration to such other substantially similar trust, and to
terminate the trust created under this declaration regardless of whether the Trustee under this
declaration also is acting as the trustee of such other trust,

The Trustee under this declaration shall not be subject to liability for delegation of its duties
for any such transfer to a substantially similar trust having a different person or entity
serving as trustee, and shall have no further liability with respect to trust assets properly
delivered to the trustee of any such other substantially similar trust. Similarly, the Trustee
of any trust created by this declaration is authorized to receive from the trustee of any other
substantially similar trust the assets held under such other trust.
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Section M., Termination and Distribution of Small Trust

If, in the discretionary judgment of the person(s) or entity serving as Trustee, other than a
surviving Founder acting as Trustee, any trust shall at any time be a size which, in the
Trustee’s sole judgment, shall make it inadvisable or unnecessary to continue such trust, then
the Trustee may distribute the trust estate of such trust to its beneficiaries in proportion to
their respective presumptive interests in such trust at the time of such termination.

If either or both of us are a beneficiary of a trust terminated pursuant to this paragraph and
are surviving at the date of such termination, the Trustee (other than a surviving Founder
acting as Trustee) shall distribute the assets of such terminated trust to both of us or the
survivor of us. The Trustee shall not be liable either for terminating or for refusing to

terminate a trust as authorized by this paragraph.

Section N. Elimination of Duty to Create Identical Trusts

If the provisions of this trust direct the Trustee to hold any portion of its trust estate at its
termination as the trust estate of a new trust for the benefit of any person or persons who
already are beneficiaries of an existing identical trust, that portion of the terminating trust
shall be added to the existing identical trust, and no new trust shall be created.

Section O. Powers of Trustee Subsequent to an Event of Termination

The Trustee shall have a reasonable period of time after the occurrence of an event of
termination in which to wind up the administration of a trust and to make a distribution of
its assets. During this period of time the Trustee shall continue to have and shall exercise
all powers granted herein to the Trustee or conferred upon the Trustee by law until all

provisions of this declaration are fully executed.

Section P.  Requesting Financial Information of Trust Beneficiaries

In exercising its discretion to make any discretionary distributions to the beneficiaries of any
trust created hereunder, the Trustee is authorized to request any financial information,

including prior federal income tax returns, from the respective beneficiaries that the Trustee
deems necessary in order to exercise its discretion in accordance with the provisions for

making such distributions under this declaration.
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ff; Section Q. Retirement Plan Elections

o Except as otherwise provided in this trust declaration, the Trustee may receive or disclaim
any and all proceeds from retirement plans, including, but not limited to, qualified pension,
profit sharing, Keogh, individual retirement accounts, or any other form or type of plan.
- The Trustee may make such elections and exercise options as provided in such plan, without
ot liability to any beneficiary for the election made or option elected. Any disclaimed proceeds
or benefits shall be paid in accordance with the terms, conditions, and directives set forth

in the subject plan.

Section R.  Qualification as a Qualified Subchapter S Trust

M If any stock of an S corporation becomes distributable to a trust created under this
o agreement, and such trust is not a qualified Subchapter S trust, the Trustee may implement
any of the following alternatives with respect to the S corporation stock:

1. A Sole Beneficiary

Where the original trust is for a sole beneficiary, the Trustee may create for
that beneficiary a separate trust that qualifies as a Subchapter S trust, and then
distribute such stock to the newly created trust.

2, Multiple Beneficiaries

Where the original trust is for mulfiple beneficiaries, the Trustee may divide
the trust into separate trusts for each of the beneficiaries. Each newly created
trust shall hold that beneficiary’s pro rata share of the S corporation stock, and

shall qualify as a Subchapter S trust.
3. Outright Distribution

If circumstances prevent the Trustee from accomplishing the first two
alternatives under this paragraph, the Trustee may, in its sole and absolute
discretion, distribute such stock to the beneficiaries as if the trust had
terminated, while continuing to hold any other non-8 corporation property in

trust,

Fach newly created S corporation trust shall have mandatory distributions of
income and shall not provide for powers of appointment that can be exercised
by the beneficiary during the beneficiary’s lifetime. In all other respects, the
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newly created trusts shall be as consistent as possible with the original trusts
and still qualify as Subchapter S trusts.

The Trustee may take any action necessary with regard to § corporations,

including making any elections required to qualify stock as S corporation
stock, and may sign all required tax returns and forms.
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Article XTII

Definitions

For purposes of this trust declaration, the following words and phrases shall be defined as
follows:

1.

Adopted and Afterborn Persons. Persons who are legally adopted while they are
under 18 years of age shall be treated for all purposes under this agreement as though
they were the naturally born children of their adopting parents.

A child in gestation who is later born alive shall be considered a child in being
throughout the period of gestation.

Descendants. The term "descendants® means the lawful lineal blood descendants of
the person or persons to whom reference is made. A descendant in gestation who is
later born alive shall be considered a descendant in being throughout the period of
gestation. An adopted person, and all persons who are the descendants by blood or
by legal adoption while under the age of 18 years of such adopted person, shall be
considered descendants of the adopting parents as well as the adopting parents’

ancestors,

Education. As used in this trust, "education” shall include:

Any course of study or instruction at an accredited college or university
granting undergraduate or graduate degrees.

Any course of study or instruction at any institution for specialized, vocational
or professional training,

Any curriculum offered by any institution that is recognized for purposes of
receiving financial assistance from any state or federal agency or program.

Any course of study or instruction which may be useful in preparing a
beneficiary for any vocation consistent with the beneficiary’s abilities and

interests.

Distributions for education may include tuition, fees, books, supplies, living expenses,
travel and spending money to the extent that they are reasonable.
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", 4. Founders. The term "Founders" means the "grantors”, "trustors”, "settlors” or any
other name given to the makers of this trust either by law or by popular usage.

a8 3. Heirs at Law. Whenever a Trustee, or a legal advisor to the Trustee, is called upon

o to determine the heirs at law of the Founders, or any other person beneficially
interested in this trust, the determination will be made to identify those individuals,
k5 other than creditors, who would receive the personal property of a decedent upon his
or her death as determined in accordance with the laws of intestate succession of the
) State of Texas, United States of America, and further determined as if the Founders

of this trust had predeceased the person or persons so hamed or described.

6. Incompetence or Disability. A Founder, Trustee or beneficiary will be considered
"incompetent”, "disabled" or "legally incapacitated” if he or she is incapacitated to

- an extent which makes it impossible or impractical for him or her to give prompt and
intelligent consideration to their property or financial matters.

o

The Trustee may rely on a judicial declaration of incompetency by a court of
competent jurisdiction, or the Trustee may rely upon the written opinion of two
. licensed physicians as to the disability of any Founder, Trustee or beneficiary and
may utilize such written opinion as conclusive evidence of such incompetence or

disability in any dealings with third parties.

In addition, if a guardian, conservator or other personal representative of a Founder,
Trustee or beneficiary has been appointed by a court of competent jurisdiction, then
such Founder, Trustee or beneficiary will be considered incompetent or disabled.

7. Minor and Adult Beneficiary. The term "minor beneficiary” identifies a beneficiary
who is less than 21 years of age. The term "adult beneficiary" identifies a beneficiary

~ who is 21 years of age or older.

8. Per Stirpes Distributions, Whenever a distribution is to be made to a person’s
descendants, per stirpes, the distributable assets are to be divided into as many shares
as there are then living children of such person and deceased children of such person
who left then living descendants. Each then living child shall receive one share and
the share of each deceased child shall be divided among such child’s then living

descendants in the same manner,

9. Personal Representative. For the purposes of this agreement, the term "personal
representative” shall include an executor, administrator, guardian, custodian,

conservator, Trustee or any other form of personal representative.
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11.

12.

13.

14,

Power of Appointment or Qualified Beneficiary Designation. Whenever this trust
declaration gives a trust beneficiary the power or authority to appoint a beneficiary
of the trust, the designation must be in writing and be acknowledged in the form
required of acknowledgements by Texas law or exercised by a will executed with the
formalities required by law of the trust beneficiary’s residence.

The designation must clearly evidence the intent of the trust beneficiary to exercise
a power of appointment; and, the written beneficiary designation must have been
delivered to the Trustee prior to the trust beneficiary’s death or, if exercised by will,
must subsequently be admitted to probate no matter the time interval.

The term of this trust may be extended if the qualified beneficiary designation
requires that a beneficiary’s interest remain in trust, or the trust may be divided and
be held as a separate trust which is governed by the terms of this trust declaration.

Relative or Relatives. Reference to a "relative” or "relatives" will identify any person
or persons related to the Founders by blood or lawful adoption in any degree.

Trust. "Trust" means the trust created by this trust declaration as well as any trusts

created in it.

Trust Fund. The terms “trust fund", "trust property" or "trust assets" mean all
property comprising: the initial contribution of corpus to the trust; all property paid
or transferred to, or otherwise vested in, the Trustee as additions to the corpus of this
trust; accumulated income, if any, whether or not added to the corpus of this trust;
and, the investments and reinvestment of the trust property, including the increase and
decrease in the values thereof as determined from time to time. The terms "corpus”,
"principal” and "assets" are used interchangeably.

Trustee. All references to "Trustee” shall refer to the original Trustees, if serving
in such capacity, as well as our successor Trustees who are then serving in such
capacity, under this trust declaration. For convenience, the term "Trustee”, used in
the singular, will mean and identify multiple Trustees serving and acting pursuant to
the directions of this trust declaration. The term "corporate Trustee” will identify a
banking or trust corporation with trust powers.

13-3

P309



uuuuuu

wam

fa

Article XTIV

Miscellaneous Matters

Section A, Distribution of Personal Belongings by Memorandum

Each of us may have certain items of tangible personal property which have been transferred
to the trust or otherwise subject to the Trustee’s control which we wish to give to particular
individuals while we are living or at the time of our respective deaths.

The term "personal belongings' or "tangible personal property" will mean and identify
personal wearing apparel, jewelry, household furnishings and equipment, books, albums, art
work, entertainment and sports equipment and all items of decoration or adornment.

Each spouse may, at any time and from time to time, deliver to the Trustee written, signed
and dated instructions as to any living or post-mortem gifts of his or her personal belongings
and the Trustee shall be authorized and bound to make disposition of these items as a spouse
has reasonably directed in any such instructions which may be in the form of a Memorandum
of Distribution or a love letter from either of us to the intended recipients of such items.

If there are conflicting instructions at the time of our deaths, then the instructions bearing
the latest date shall be controlling. All such instructions are hereby incorporated by

reference into this declaration.

Section B. Special Bequests

Unless otherwise provided in this trust document, or in any amendment, or in a document
exercising a power to appoint the beneficiaries of this trust, if property given as a special
bequest or gift is subject to a mortgage or other security interest, the designated recipient of
the property will take the asset subject to the obligation and the recipient’s assumption of the
indebtedness upon distribution of the asset to the recipient.

The obligation to be assumed shall be the principal balance of the indebtedness on the date
of death, and the trust shall be entitled to reimbursement or offset for principal and interest
payments paid by the trust to date of distribution,
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Section C. The Rule Against Perpetuities

W In no event will the term of this trust continue for a term greater than 21 years after the
o death of the last survivor of the Founders and all relatives of the Founders living on the
e effective date of this trust declaration,

= Any continuation of the trust by the qualified exercise of a "power of appointment will be
construed as the creation of a separate trust and an extension of the rule against perpetuities

to the extent permitted by law. A court of competent jurisdiction is to liberally construe and
apply this provision to validate an interest consistent with the Founders’ intent and may
reform or construe an interest according to the doctrine of cy pres.

Section D.  Jurisdiction

The jurisdiction of this trust will be the State of Texas. Any issuc of law or fact pertaining
to the creation, continuation, administration and termination of the trust, or any other matter
incident to this trust, is to be determined with reference to the specific directions in the trust
declaration and then under the laws of the State of Texas,

If an Article or Section of this trust declaration is in conflict with a prohibition of state law
or federal law, the Article or Section, or the trust declaration as a whole, is to be construed
in a manner which will cause it to be in compliance with state and federal law and in a
manner which will result in the least amount of taxes and estate settlement costs.

Section E.  Dissolution of Our Marriage

If our marriage is dissolved at any time, each spouse shall be deemed to have predeceased
the other for purposes of distributions under this agreement. It is our intent that our
respective property held in our trust shall not be used for the benefit of the other spouse upon

the dissolution of our marriage.

Section F. Maintaining Property in Trust

If, on the termination of any separate trust created under this agreement, a final distribution
is to be made to a beneficiary for whom our Trustee holds a trust created under this
agreement, such distribution shall be added to such trust rather than being distributed.

The property that is added to the trust shall be treated for purposes of administration as
though it had been an original part of the trust.
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“ Except as otherwise provided in this trust declaration, for the purpose of vesting in the event
- two or more persons who have an interest in the trust die within a short time of one another,
i one must have survived the other for a period of at least 90 days as a condition to vesting.

v Section H.  Simultaneous Death

e In the event that the Co-Founders shall die simultaneously, or if there is insufficient evidence
to establish that Co-Founders died other than simultaneously, it is deemed that the spouse
= owning the greater share of the separate property in this trust or passing into this trust due
1E to the death of the Co-Founders, as defined for federal estate tax purposes, shall have
= predeceased the other Co-Founder, notwithstanding any provision of law to the contrary, and
(N the provisions of this trust shall be construed on such assumption.

Section I,  Changing the Trust Situs

After the death or disability of one of us, the situs of this agreement may be changed by the
unanimous consent of all of the beneficiaries then eligible to receive mandatory or
discretionary distributions of net income under this agreement.

If such consent is obtained, the beneficiaries shall notify our Trustee in writing of such
change of trust situs, and shall, if necessary, designate a successor corporate fiduciary in the
new situs. This notice shall constitute removal of the current Trustee, if appropriate, and
any successor corporate Trustee shall assume its duties as provided under this agreement.

A change in sits under this Section shall be final and binding, and shall not be subject to
judicial review.

Section J.  Construction

Unless the context requires otherwise, words denoting the singular may be construed as
denoting the plural, and words of the plural may be construed as denoting the singular.
Words of one gender may be construed as denoting another gender as is appropriate within

such context.
Section K. Headings of Articles, Sections and Paragraphs

The headings of Articles, Sections and Paragraphs used within this agreement are included
solely for the convenience and reference of the reader. They shall have no significance in

the interpretation or construction of this agreement.
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Section L.  Notices

All notices required to be given in this agreement shall be made in writing by either:

Personally delivering notice to the party requiring it, and securing a written receipt, or

g Mailing notice by certified United States mail, return receipt requested, to the last known
= address of the party requiring notice.

The effective date of the notice shall be the date of the written receipt or the date of the
return receipt, if received, or if not, the date it would have normally been reccived via

certified mail, provided there is evidence of mailing.

Section M. Delivery

For purposes of this agreement "delivery” shall mean:

Personal delivery to any party, or

Delivery by certified United States mail, return receipt requested, to the party making
delivery.

The effective date of delivery shall be the date of personal delivery or the date of the return
receipt, if received, or if not, the date it would have normally been received via certified

mail, provided there is evidence of mailing.
Section N, Duplicate Originals

This agreement may be executed in several counterparts; each counterpart shall be considered
a duplicate original agreement.

Section Q. Severability

If any provision of this agreement is declared by a court of competent jurisdiction to be
invalid for any reason, such invalidity' shall not affect the remaining provisions of this
agreement. The remaining provisions shall be fully severable, and this agreement shall be
construed and enforced as if the invalid provision had never been included in this agreement.

Section P.  Gender, Plural Usage

The use of personal pronouns, such as he, she or it are to be construed in context. The term
"person” will include a non-person, such as a corporation, trust, partnership or other entity
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as is appropriate in context, The identification of person in the plural will include the
singular and vice versa, as is appropriate in context.

Section Q. Special Election for Qualified Terminable Interest Property

For the purpose of identifying the "transferor” in allocating a GST exemption, the estate of
a deceased spouse, or the Trustee of this trust, may elect to treat all of the property which
passes in trust to a surviving spouse for which a marital deduction is allowed, by reason of
Section 2056(b)(7) of the Internal Revenue Code, as if the election to be treated as qualified
terminable interest property had not been made,

Reference to the "special election for qualified terminable interest property” will mean and
identify the election provided by Section 2652(a)(2) of the Internal Revenue Code.

The term "GST exemption” or "GST exemption amount” is the dollar amount of property
which may pass as generation skipping transfer under Subtitle B, Chapter 13, of the Internal
Revenue Code 1986 (entitled “Tax On Generation-Skipping Transfers") which is exempt
from the generation skipping tax.

Section R. Generation Skipping Transfers

Our Trustee, in the Trustee’s sole discretion, may allocate or assist either Founders® personal
representatives or trustees in the allocation of any remaining portion of either Founder’s GST
exemptions to any property as to which such Founder is the transferor, including any
property transferred by such Founder during life as to which such Founder did not make an
allocation prior to his or her death and/or among any generation skipping transfers (as
defined in Section 2611 of the Internal Revenue Code) resulting under this trust declaration
and/or that may later occur with respect to any trust established under this trust declaration,
and the Trustee shall never be liable to any person by reason of such allocation, if it is made
in good faith and without gross negligence. The Trustee may, in the Trustee’s sole
discretion, set apart, to constitute two separate trusts, any property which would otherwise
have been allocated to amy trust created hereunder and which would have had an inclusion
ratio, as defined in Section 2642(a)(1) of the Internial Revenue Code, of neither one hundred
percent nor zero so that one such trust has an inclusion ratio of one hundred percent and the
other such trust has an inclusion ratio of zero. If either Founder’s personal representative
or trustee and/or the Trustee exercises the special election provided by Section 2652(a)(3)
of the Internal Revenue Code, as to any share of either Founder’s property that is to be held
in trust under this trust declaration, then the Trustee is authorized, in the Trustee’s sole
discretion, to set apart property constituting such share in a separate trust so that its inclusion

ratio of such trust is zero,
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Section S,  Elective Deductions

A Trustee will have the discretionary authority to claim any obligation, expense, cost or loss
as a deduction against either estate tax or income tax, or to make any election provided by
Texas law, the Internal Revenue Code, or other applicable law, and the Trustee's decision
will be conclusive and binding upon all interested parties and shall be effective without
obligation to make an equitable adjustment or apportionment between or among the
beneficiaries of this trust or the estate of a deceased beneficiary.

We, ELMER H. BRUNSTING and NELVA E. BRUNSTING, attest that we execute this
trust declaration and the terms thereof will bind us, our successors and assigns, our heirs and
personal representatives, and any Trustee of this trust. This instrument is to be effective
upon the date recorded immediately below,

Dated; January 12, 2005

£ Do K S o

ELMER H. BRUNSTING, Founder \/

Ly ; 1

NELVA E. BRUNSTING, Founder "

%Lﬁﬁ,_/v/ Z%@M%V

ELMER H. BRUNSTING, Trustee

e

g'szﬂ e T %4£ Lt .,(‘,Z:?ﬁ‘»\
NELVA E. BRUNSTING, Trustee -
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THE STATE OF TEXAS
COUNTY OF HARRIS

On January 12, 2005, before me, a Notary Public of said State, personally appeared ELMER
H. BRUNSTING and NELVA E. BRUNSTING, personally known to me (or proved to me
on the basis of satisfactory evidence) to be the persons whose names are subscribed to the
within instrument and acknowledged that they executed the same as Founders and Trustees.

WITNESS MY HAND and official seal.

[ slovt (i
Notary Public, State of Texas
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, EXHIBIT 2

QUALIFIED BENEFICIARY DESIGNATION
ISE OF TEST

UNDER LIVING TRUST AGREEMENT

Section 1.  Exercise of General Power of Appointment and Qualified Beuneficiary
Designation

I, NELVA E. BRUNSTING, the surviving Founder (herein also referred to as "Trustor" and
"Founder") of the BRUNSTING FAMILY LIVING TRUST. dated October 10, 1996, as
amended, am the holder of a general power of appointment over the principal and accrued
and undistributed net income of a trust named the NELVA E. BRUNSTING SURVIVOR'S
TRUST (pursuant to Article VIII, Section B.4 of the BRUNSTING FAMILY LIVING
TRUST dated October 10, 1996), (hercina‘fter called "The Survivor's Trust") the full legal
name of which is as follows:

NELVA E. BRUNSTING, Trustee, or the successor Trustees, of the NELVA
E. BRUNSTING SURVIVOR'S TRUST dated April 1, 2009, as established
under the BRUNSTING FAMILY LIVING TRUST dated October 10, 1996,

-as amended.

The NELVA E. BRUNSTING SURVIVOR'S TRUST was created pursuant to Article VII
of the BRUNSTING FAMILY LIVING TRUST dated October 10, 1996, as amended.
Article VIII of the BRUNSTING FAMILY LIVING TRUST contains the administrative
provisions of the NELVA E. BRUNSTING SURVIVOR'S TRUST. All property in the
NELVAE. BRUNSTING SURVIVOR'S TRUST is allocated to "Share One" under Article
VIII of the said BRUNSTING FAMILY LIVING TRUST dated October 10, 1996, as
amended. Article III further allows a qualified beneficiary designation as to the own.ership
interest of NELVA E. BRUNSTING in the trust property.

In the exercise of the general power of appointment, which is to take effect at my death, and
as a qualified beneficiary designation as to the ownership interest of NELVA E.
BRUNSTING in the subject trust property, I direct my Trustee, at the time of my death, to
administer and distribute the balance of the principal and undistributed income from the
NELVA E. BRUNSTING SURVIVOR'S TRUST as set forth in Section 3 of this document.

The BRUNSTING FAMILY LIVING TRUST dated October 10, 1996, is incorporated
herein by reference for all purposes (herein sometimes referred to as “the BRUNSTING
FAMILY LIVING TRUST dated October 10, 1996,” and the “Trust Agreement”).

Section 2.  Exercise of Limited Power of Appointment and Qualified Beneficiary
Designation

I, NELVA E. BRUNSTING, the surviving Founder of the BRUNSTING FAMILY LIVING
TRUST dated October 10, 1996, as amended, am the holder of a limited power of
appointment over the principal and accrued and undistributed net income of a trust named
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the ELMER H. BRUNSTING DECEDENT'S TRUST (pursuant to Article IX, Section D of
the BRUNSTING FAMILY LIVING TRUST dated October 10, 1996), the full legal name
of which is as follows:

NELVA E, BRUNSTING, Trustee, or the successor Trustees, of the ELMER
H. BRUNSTING DECEDENT'S TRUST dated April 1, 2009, as established
under the BRUNSTING FAMILY LIVING TRUST dated October 10, 1996,
as amended.

The ELMER H. BRUNSTING DECEDENT'S TRUST was created pursuant to Article VII
of the BRUNSTING FAMILY LIVING TRUST, dated October 10, 1996, as amended.
Article IX of the BRUNSTING FAMILY LIVING TRUST contains the administrative
provisions of the ELMER H. BRUNSTING DECEDENT'S TRUST.

In the exercise of this limited power of appointment, which is to take effect at my death, [
direct my Trustee to administer and distribute the balance of the principal and undistributed
income from the ELMER H., BRUNSTING DECEDENT'S TRUST, except for any portion
which has been disclaimed by me, as set forth in Section 3 of this document,

Section 3, Provisions for Distribution and Administration of the Survivor’s Trust
and the Decedent’s Trust

DISTRIBUTION OF TRUST ASSETS
A, Beneficiaries

The Trustee shall divide the remainder of the Trust Estate into separate shares
hereinafter individually referred to as Personal Asset Trusts, as follows:

Beneficiaries Share

CANDACE LOUISE CURTIS 1/5

CAROL ANN BRUNSTING 1/5

AMY RUTH TSCHIRHART 1/5

CARL HENRY BRUNSTING 1/5

ANITA KAY BRUNSTING 1/5
2
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= B.  Division into Separate Shares

- My Trustee shall distribute the share for each of my beneficiaries in a separate
o Personal Asset Trust for the benefit of each beneficiary as provided in this Section 3.
If a named bencficiary fails to survive me, then that share shall be distributed as set

forth below as if it had been an original part thereof. The decisions of the Trustee as
to the assets to constitute each such share shall be conclusive, subject to the
requirement that said shares shall be of the respective values specified.

i 1. Share for CANDACE LOUISE CURTIS

o My Trustee shall distribute one-fifth (1/5) of the remainder of the trust
= property to a Personal Asset Trust for the benefit of CANDACE LOUISE
“1 CURTIS, if surviving, to be held, administered and distributed as set forth in
L this Section 3 entitled “Personal Asset Trust Provisions.” If CANDACE

LOUISE CURTIS fails to survive, then this share shall be held, administered
and distributed to said individual’s descendants, per sfirpes, as set forth in
Section H of the Personal Asset Trust provisions entitled "Final Disposition of
Trust." If there are no then living descendants of CANDACE LOUISE
CURTIS, such share shall be distributed to my then living descendants, per
stirpes. In the event I have no then living descendants, such share shall be
distributed according to Section G of Article X of the Brunsting Family Living
Trust dated October 10, 1996, as amended.

2. Share for CAROL ANN BRUNSTING

My Trustee shall distribute one-fifth (1/5) of the remainder of the trust
property to a Personal Asset Trust for the benefit of CAROL ANN
BRUNSTING, if surviving, to be held, administered and distributed as set
forth in this Section 3 entitled “Personal Asset Trust Provisions.” If CAROL
ANN BRUNSTING fails to survive, then this share shall be held, administered
and distributed to said individual’s descendants, per stirpes, as set forth in
Section H of the Personal Asset Trust provisions entitled "Final Disposition of
Trust." If there are no then living descendants of CAROL ANN
BRUNSTING, such share shall be distributed to my then living descendants,
per stirpes. In the event I have no then living descendants, such share shall be
distributed according to Section G of Article X ofthe Brunsting Family Living
Trust dated October 10, 1996, as amended.

3. Share for AMY RUTH TSCHIRHART
My Trustee shall distribute one-fifth (1/5) of the remainder of the trust
property to a Personal Asset Trust for the benefit of AMY RUTH

TSCHIRHART, if surviving, to be held, administered and distributed as set
forth in this Section 3 entitled “Personal Asset Trust Provisions.” If AMY
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RUTH TSCHIRHART fails to survive, then this share shall be held,
- administered and distributed to said individual’s descendants, per stirpes, as
L set forth in Section H of the Personal Asset Trust provisions entitled "Final
. Disposition of Trust." If there are no then living descendants of AMY RUTH
4 TSCHIRHART, such share shall be distributed to my then living descendants,
'e""] per stirpes. In the event [ have no then living descendants, such share shall be
distributed according to Section G of Article X of the Brunsting Family Living

- Trust dated October 10, 1996, as amended.
4, Share for CARL HENRY BRUNSTING

My Trustee shall distribute one-fifth (1/5) of the remainder of the trust
property to a Personal Asset Trust for the benefit of CARL HENRY
BRUNSTING, if surviving, to be held, administered and distributed as set
forth in this Section 3 entitled “Personal Asset Trust Provisions.” If CARL
HENRY BRUNSTING fails to survive, then this share shall be held,
administered and distributed to said individual’s descendants, per stirpes, as
set forth in Section H of the Personal Asset Trust provisions entitled "Final
Disposition of Trust." If there are no then living descendants of CARL
HENRY BRUNSTING, such share shall be distributed to my then living
descendants, per stirpes. In the event [ have no then living descendants, such
share shall be distributed according to Section G of Article X of the Brunsting
Family Living Trust dated October 10, 1996, as amended.

5. Share for ANITA KAY BRUNSTING

My Trustee shall distribute one-fifth (1/5) of the remainder of the trust
property to a Personal Asset Trust for the benefit of ANITA KAY
BRUNSTING, if surviving, to be held, administered and distributed as set
forth in this Section 3 entitled “Personal Asset Trust Provisions.” If ANITA
KAY BRUNSTING fails to survive, then this share shall be held, administered
and distributed to said individual’s descendants, per stirpes, as set forth in
Section H of the Personal Asset Trust provisions entitled "Final Disposition of
Trust." Ifthere are no then living descendants of ANITA KAY BRUNSTING,
such share shall be distributed to my then living descendants, per stirpes. In
the event I have no then living descendants, such share shall be distributed
according to Section G of Article X of the Brunsting Family Living Trust
dated October 10, 1996, as amended.

PERSONAL ASSET TRUST PROVISIONS

A, Establishment of the Personal Asset Trust:

A Personal Asset Trust shall be created for a beneficiary of the Trust when, under any
other provision of this Trust Agreement, a distribution of the Trust Estate specified
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to be made to said beneficiary’s Personal Asset Trust first occurs. The Personal
i Asset Trust shall be held, administered and distributed as set forth under this
L Agreement. After a beneficiary’s Personal Asset Trust is established, any further
- distribution specified to be made to said beneficiary’s Personal Asset Trust under any
other provisions of this Agreement shall be added to and become a part of said
- existing Personal Asset Trust, to be held, administered and distributed as if it had
. been an original part thereof. The Personal Asset Trust may be referred to by either

using the name of the beneficiary for whom such trust is created or such other name
s as is designated by the Trustee. Notwithstanding the foregoing, if the Trustee
exercises his or herright to create a separate and distinct Personal Asset Trust for said
beneficiary (pursuant to the paragraph of this Agreement entitled “Trustee’s
Discretion to Hold, Manage and Distribute Separate Trusts in Different Manners”),
any further distributions specified to be made to said beneficiary’s Personal Asset
Trust may, in the Trustee’s sole and absolute discretion, instead be partly or entirely
made to such newly created Personal Asset Trust,

B. Trustor’s Intent in Establishing Personal Asset Trusts: The Trustor’s intended

purposes in creating a Personal Asset Trust for a beneficiary are as follows:

o

L. To protect and conserve trust principal;

2. To eliminate and reduce income taxes, generation skipping transfer taxes and
estate and death taxes on trust assets and on assects in the estate of the
beneficiary;

3. To benefit and provide for the financial needs of the beneficiary and his or her
descendants;

4, To protect trust assets and income from claims of and interference from third
parties;

5. To invest in non-consumables, such as a principal residence, in order to

provide the beneficiary with the liberal use and enjoyment of such property,
without charge, rather than make a distribution of trust assets to the beneficiary
or purchase them in the name of the beneficiary. It is the Trustor’s desire in
this regard that the beneficiary, to the extent possible, use his or her own
resources to pay for living expenses and consumables in order to reduce the
size of such beneficiary’s cstate subject to estate taxes and claims of third

parties;

6. To invest in reasonable business ventures, including business start-ups, where
the beneficiary is a principal or otherwise involved in such ventures or start-

ups;
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xw 7. To give the beneficiary the ability to direct the distribution of wealth (during
o life or at death) to other individuals or charitable organizations (subject to any
bk limitation provided elsewhere herein);

'ﬁ‘“‘ 8. To allow for the prudent management of property if the beneficiary is
;;ﬂ“ incapacitated or otherwise unable to handle his or her own financial affairs
- because of alcohol or drug abuse or other reasons;

& 9. To protect the beneficiary from the unreasonable or negative influence of
others, divorce claims, paternity or maternity suits or claims, and other
£ lawsuits; and

i

b 10.  To protect the beneficiary against claims of third parties.

“[ C.  Dutyto Inform Beneficiary of Trust Bencfits and Protections: Immediately prior to
" a Personal Asset Trust being established for a beneficiary hereunder, the then acting

Trustee of the Trust shall, if at all practicable, have a private meeting or telephone call
with such beneficiary to explain the above stated long-term purposes and benefits of
the Personal Asset Trust and to advise such beneficiary how he or she may maintain
the benefits and protections that such trust provides. The Trustee is directed to have
an attorney assist the Trustee in conducting this meeting or call and the Trustor hereby
authorizes the Trustee to employ the services of VACEK & FREED, PLLC, formerly
the Vacek Law Firm, PLLC, for such purpose and waive any potential conflict that
may otherwise deter them from acting; however, the Trustee is free to hire any other
attorney, provided such attorney is an experienced estate planning specialist.

D'  Designation of Trustee: Except for the Personal Asset Trusts created for CARL
HENRY BRUNSTING and CANDACE LOUISE CURTIS, each beneficiary for
whom a Personal Asset Trust is created shall act as sole Trustee of said trust. ANITA
KAY BRUNSTING and AMY RUTH TSCHIRHART shall act as Co-Trustees for
the Personal Asset Trusts for CARL HENRY BRUNSTING and CANDACE
LOUISE CURTIS. If either ANITA KAY BRUNSTING or AMY RUTH

*  TSCHIRHART cannot serve for any reason, the remaining Co-Trustee shall serve
alone. Both ANITA KAY BRUNSTING and AMY RUTH TSCHIRHART shall
have the right to appoint their own successor Trustee in writing. Notwithstanding the
foregoing, cach beneficiary who is acting as his or her own Trustee of his or her said
trust shall have the right, at such time as said beneficiary is acting as sole Trustee and
in said beneficiary's sole and absolute discretion, to appoint an independent bank or
trust company to act jointly with said beneficiary as Co-Trustee of said trust. Said
beneficiary shall also have the right, at any time and in said beneficiary’s sole and
absolute discretion, to remove said independent bank or trust company acting as Co-
Trustee provided said beneficiary appoints another independent bank or trust company
in its place. The appointment or removal of an independent bank or trust company
as Co-Trustee shall be by written instrument delivered to the Co-Trustee.
Furthermore, said beneficiary shall have the right to designate by will or other written
instrument, cither individual(s) or an independent bank or trust company, to act as a

6
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successor Trustee or Co-Trustee(s) in said beneficiary’s place, as the case may be, in
the event of said beneficiary’s death, incompetency, inability or unwillingness to act;
but, if said beneficiary is still living, the majority of acting Trustees must be
independent within the meaning of Internal Revenue Code Section 674(c) and said
beneficiary shall not have the right to remove the successor Trustee or Co-Trustee so
designated and appoint another in its place. Should said beneficiary fail to so
designate a successor Trustee or Co-Trustees of such trust, then the FROST
NATIONAL BANK shall act as successor Trustee, notwithstanding any other
provisions contained in the trust agreement. Notwithstanding the foregoing
provisions of this paragraph, the ability of said beneficiary to appoint a successor
Trustee may be limited as set forth in the Sections of the Trust entitled “Special Co-
Trustee Provisions” and “Trust Protector Provisions.”

Designation of Trustee for Primary Beneficiary’s Issue: Notwithstanding the

foregoing, upon attaining age thirty five (35) each of the descendants of a Primary
Beneficiary (hereinafter sometimes referred to as “issue”) shall act as sole Trustee of
the Personal Asset Trust created for such issue. Saidissue shall have the right, at such
time as said issue is acting as sole Trustee and in said issue’s sole and absolute
discretion, to appoint an independent bank or trust company to act jointly with said
issue'as Co-Trustee of said trust. Said issue shall also have the right, at any time and
in said issue’s sole and absolute discretion, to remove said independent bank or trust
company acting as Co-Trustee provided said issuc appoints another independent bank
or trust company in its place. The appointment or removal of an independent bank
or trust company as Co-Trustee shall be by written instrument delivered to the Co-
Trustee. Furthermore, said issue shall have the right to designate by will or other
written instrument, either individual(s) or an independent bank or trust company, to
act as a successor Trustee or Co-Trustee(s) in said issue’s place, as the case may be,
in the event of said issue’s death, incompetency, inability or unwillingness to act; but,
if said issue is still living, the majority of acting Trustees must be independent within
the meaning of Internal Revenue Code Section 674(c)) and said issue shall not have
the right to remove the successor Trustee or Co-Trustee so designated and appoint
another in its place. Should said issue fail to so designate a successor Trustee or Co-
Trustees of such trust, then the FROST NATIONAL BANK shall act as successor
Trustee, notwithstanding any other provisions contained in the trust agreement.
Notwithstanding the foregoing provisions of this paragraph, the ability of said issue
to appoint a successor Trustee may be limited as set forth in the Sections of the Trust
entitled “Special Co-Trustee Provisions™ and “Trust Protector Provisions.”

Administration of Personal Asset Trust: The Personal Asset Trust shall be held,
administered and distributed by the Trustec appointed under this Section of the Trust

Agreement as follows:

1. Discretionary Distributions of Income and/or Principal: The Trustee, shall

have the power, in such Trustee’s sole and absolute discretion, binding on all
persons interested now or in the future in this trust, to distribute or apply for
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the benefit of the beneficiary for whom the trust was created (hereinafter the
“primary beneficiary’’) and the primary beneficiary’s issue or to a trust for their
benefit, so much of the income and/or principal of the Trust Estate, and at such
time or times as such Trustee shall deem appropriate for such distributees’
health, support, maintenance and education. Any income not distributed shall
be accumulated and added to principal. In exercising the discretions conferred
in this paragraph, the Trustee may pay more to or apply more for some
beneficiaries to the exclusion of others, if such Trustee deems this necessary
or appropriate in light of the circumstances, the size of the Trust Estate and the
probable future needs of the beneficiaries. The Trustee shall, before making
any such distributions, consider the Trustor’s intent in creating the trust, as set

forth above in paragraph B.
Additional Guidelines for Distributions: In addition to the provisions set forth

above for making discretionary distributions of income and/or principal, the
Trustee shall be further guided as follows in making such distributions. Any
such distributions shall be made in the sole and absolute discretion of the
Trustee and shall be binding on all persons howsoever interested now orin the

future in this trust,

a. Primary Beneficiary’s Needs Considered First: Broad Interpretation of
“Health, Education, Maintenance and Support”: In exercising the

discretionary powers to provide benefits under this trust, the Trustee
shall take into consideration that the primary purpose in establishing
this trust is to provide for the present and future welfare of the primary
beneficiary, and secondly, the present and future welfare of the primary
beneficiary’s issue. Furthermore, the Trustee may take into account any
beneficiary’s character and habits and his or her willingness and action
to support himself or herselfin light of his or her particular abilities and
disabilities, and the needs of other beneficiaries, if any, of the same
trust. Finally, the Trustor requests that the Trustee be liberal in
determining the needs of a beneficiary for health, support, maintenance
and education and in conferring benefits hereunder. The term “health”
need not take into account any private or governmental medical
insurance or other medical payments to which a beneficiary may be
entitled, and the Trustee may pay for the expense of providing health
and medical insurance coverage for the beneficiary. The term
“education” may include but is not limited to, all expenses incurred in
connection with or by reason of a beneficiary’s attendance at public or
private elementary or high school, college, university or vocational,
technical ot other educational institution or specialized training
programs (whether or not any such institution or program provider shall
be a fully accredited educational institution), graduate or post-graduate
education expenses, and all expenses incurred in providing such
beneficiary with an education in a non-institutional setting; including,
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but not limited to, the expense of travel and charges for tutoring,
tuition, room and board (whether or not charged by an educational
institution at which such beneficiary shall be a student), laboratory fees,
classroom fees, clothing, books, supplies, laboratory or other cquipment
or tools (including computer hardware and software) or other material
or activities that the Trustee shall determine to be of educational benefit
or value to such beneficiary. In determining the need for funds for
education, the Trustee shall consider all direct and indirect expenses,
including living expenses of the beneficiary and those persons who may
be dependent upon said beneficiary. The terms “support” and
“maintenance” may include but are not limited to investment in a
family business, purchase of a primary residence, entry into a business,
vocation or profession commensurate with a beneficiary’s abilities and
interests; recreational or educational travel, expenses incident to
marriage or childbirth; and for the reasonably comfortable (but not
luxurious) support of the beneficiaries. When exercising the powers to
make discretionary distributions from the trust, the Trustee shall
maintain records detailing the amount of each distribution made to any
beneficiary from trustincome and/or principal and the reasons for such
distribution. The distributions made to a beneficiary shall not be
allocated to or charged against the ultimate distributable share of that
beneficiary (unless so provided in the primary beneficiary’s exercise of
his or her limited power of appointment).

Consider the Situation of the Beneficiary: In determining whether or

not it is in the best interest of a beneficiary for any payment to be made
to that beneficiary, the Trustee shall consider the financial
responsibility, judgment and maturity of such beneficiary, including
whether or not, at the time of such determination, such beneficiary: (i)
is suffering from any physical, mental, emotional or other condition that
might adversely affect the beneficiary’s ability to properly manage,
invest and conserve property of the value that would be distributed to
said beneficiary; (ii) is at such time, or previously has been, a
substantial user of or addicted to a substance the use of which might
adversely affect the beneficiary’s ability to manage, invest and conserve
property of such a value; (i) has demonstrated financial instability
and/or inability to manage, invest and conserve the beneficiary’s
property; or (iv) is going through a period of emotional, marital or other
stress that might affect the beneficiary’s ability to manage, invest and
conserve such property.

Consider Any Written Letter of Instructions from the Trustor: The
Trustor may from time to time by written letter or other instrument, not
constituting a holographic will or codicil or amendment to any trust, set
forth instructions to the Trustec as to how the Trustor wishes the
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Trustee’s discretion to be exercised. The Trustor recognizes and
intends that such instructions shall only be directive in nature and not
binding on the Trustee or any beneficiary hereunder; however, the
Trustor requests, to the extent possible, that the Trustee be mindful of
these instructions when administering the trust,

d. Loans, Use of Trust Property and Joint Purchases Preferred Over
Distributions: The Trustee is directed, prior to making any distributions
directly to or for the benefit of a beneficiary, to consider the alternatives
of making a loan to the beneficiary, allowing the beneficiary the use of
property of the Trust Estate (or such property to be acquired) and/or
making a joint purchase of property with the beneficiary, pursuant to
the paragraph below entitled “Special Trustee Powers.”

€. Restrictions on Distributions That Discharge Legal Obligations of a
Beneficiary: The primary beneficiary is expressly prohibited from
making any distributions from the trust, either as Trustee or under any
limited power of appointment, cither directly or indirectly, in favor of
anyone to whom the primary beneficiary owes a legal obligation, to

_satisfy, in whole or in part, such legal obligation. Any such distributions
may only be made by the Trust Protector.

Primary Beneficiary’s Limited Power of Appointment: The primary beneficiary shall
have the following Limited Powers of Appointment. During the lifetime of the
primary beneficiary, said beneficiary may appoint and distribute the accumulated
income and/or principal to any one or mote of said beneficiary’s issue, either outright
or in trust upon such terms and conditions, and in such amounts or proportions as said
beneficiary wishes. Upon the death of the primary beneficiary, the Trustee shall
distribute any remaining balance, including accumulated income and principal, to any
one or more of said beneficiary’s issue, either outright or in trust upon such terms and
conditions and in such amounts or proportions as said beneficiary shall appoint by
said beneficiary’s last unrevoked Will, codicil or other written instrument executed
prior to said beneficiary’s death and specifically referring to this power of
appointment. In the event there should be a failure of disposition of all or any portion
of said income or principal, either in connection with the exercise or as a result of the
nonexercise of the above testamentary limited power of appointment, all of said
income and principal not disposed of shall be administered and distributed as set forth
below in the paragraph entitled “Final Disposition of Trust.” The terms of this
paragraph may be limited by the Section of this Trust Agreement entitled “Trust
Protector Provisions.”

Final Disposition of Trust: 1f the primary beneficiary for whom the Personal Asset
Trust has been created should die before complete distribution of said trust, and the

beneficiary’s above powers of appointment have not been fully exercised, said trust
shall terminate and the remaining principal (including accumulated income added

10
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thereto) in said trust shall be held, administered and distributed for the benefit of the
succeeding or contingent beneficiaries named, if any, pursuant to the respective
paragraph set forth in Section 3.B. of this Qualified Beneficiary Designation and
Exercise of Testamentary Power of Appointment establishing said beneficiary’s share
as if such beneficiary had been an original part thereof. Any share or portion thereof
of any trust administered hereunder which is not disposed of under any of the
foregoing provisions (or the provisions of the Article entitled “Trust Protector
Provisions”) shall be distributed pursuant to the paragraph of the Trust Agreement
entitled “Ultimate Distribution.”

Special Trustee Powers: With respect to each Personal Asset Trust created under this
Section, and in addition to orin lieu of the powers and authority granted to the Trustee
under any other provisions of the Trust Agreement, during the existence of the
Personal Asset Trust and unti] such time of its termination the Trustee, in his or her
sole and absolute discretion, shall have the powers and authority to do the following.

1, Permit Beneficiaries to Use Trust Assets: The Trustor desires that the

beneficiaries of the trust be given the liberal use and enjoyment of trust
property. To the extent deemed practical or advisable in the sole and absolute
discretion of the Trustee, the primary beneficiary (or other beneficiaries) of
each trust hereunder may have the right to the use, possession and enjoyment
of (a) all of the tangible personal property at any time held by such trust,
including but not limited to artwork, jewelry, coin or stamp collections and
other collectible assets, and (b) all real property that may at any time constitute
an asset of such trust. Such use, possession and enjoyment may be without
rent or other financial obligation. To the extent of the trust assets and unless
the Trustee is relieved of such obligation by such beneficiary (or
bencficiaries), which the Trustec may agree to do, the Trustee shall see to the
timely payment of all taxes, insurance, maintenance and repairs, safeguarding
and other charges related to the preservation and maintenance of each and
every such property. The Trustor requests, but do not require, that any such
use, possession or enjoyment by a beneficiary other than the primary
beneficiary be subject to veto at any time by the primary beneficiary.

a, Hold and Maintain a Residence for the Use of Beneficiaries: The

Trustee is specifically authorized to hold and maintain any residence
(whether held as real property, condominium or cooperative apartment)
for the use and benefit of any beneficiary of any trust. If the Trustee,
in the Trustee’s sole and absolute discretion, determines that it would
be in the best interests of any beneficiary of any trust to maintain a
residence for their use, but that the residence owned by the Trustec
should not be used for such purpose, the Trustee is authorized to sell
said residence and to apply the net proceeds of the sale to the purchase
of such other residence or to make such other arrangements as the
Trustee, in such Trustee's sole and absolute discretion, deems suitable

11
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for the purpose. Any proceeds of sale not needed for reinvestment in
a residence as provided above shall be added to the principal of the
trust and thereafter held, administered and disposed of as a part thereof.
The Trustee is authorized to pay all carrying charges of such residence,
including, but not limited to, any taxes, assessments and maintenance
thereon, and all expenses of the repair and operation thereof, including
the employment of domestic servants and other expenses incident to the
running of a household for the benefit of any beneficiary of the trust;
the Trustee may alternatively provide, by agreement with the
beneficiary, that such charges and expenses, or a portion of them, are
to be paid by the beneficiary. Having in mind the extent to which funds
will be available for future expenditure for the benefit of the
beneficiaries, the Trustee is authorized under this paragraph to expend
such amounts as such Trustee shall, in his or her sole and absolute
discretion, determine to maintain the current lifestyle of the
benceficiarics and their personal care and comfort; the Trustor does not,
however, desire that the Trustee assist the beneficiaries in maintaining
a luxurious lifestyle.

Special Investment Authority: Notwithstanding any investment limitations

placed on the Trustee under the Trust Agreement or the provisions of any state
law governing this trust which may contain limitations such as the prudent
investor rule, the Trustee is authorized to make the following types of
investments of trust assets:

a.

Closely Held Businesses: To continue to hold and operate, to acquire,
to make investments in, to form, to sell, or to liquidate, at the risk of the

Trust Estate, any closely held partnership, corporation or other business
that a beneficiary is involved in as an owner, partner, employee, officer
or director, as long as the Trustee deems it advisable. The Trustee shall
not be liable in any manner for any loss, should such loss occur,
resulting from the retention or invéstment in such business. In the
absence of actual notice to the contrary, the Trustee may accept as
correct and rely on financial or other statements rendered by any
accountant for any such business. Any such business shall be regarded
as an entity separate from the trust and no accounting by the Trustee as
to the operation of such business shall be required to be made. The
Trustee shall have these powers with respect to the retention and
purchase of such business, notwithstanding any rule or law requiring
diversification of assets. Additionally, the foregoing shall not be
limited by the fact that the Trustee or related parties, or any of them,
shall be owners, partners, employees, officers or directors of the
business. This paragraph, however, shall not be deemed to be a
limitation upon the right of the Trustee to sell the investment in any
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, business if in the Trustee’s sole and absolute discretion such sale is
“‘” deemed advisable.

L b. Tangible Personal Property: To acquire and/or continue to hold as an

asset of the trust such itcms of tangible personal property as an
ot investment or for the use of a beneficiary, including but not limited to
artwork, jewelry, coin or stamp collections and other collectible assets,
home fumiture and furnishings.

‘L“ 3. Permit Self-Dealing: Financial transactions, both direct and indircct, between
by any trust and any beneficiary and/or Trustee who is also a beneficiary of that
e trust (including, for example, the sole or joint purchase, sale or leasing of
& property, investments in mortgages, acquisitions of life insurance policies,
employment in any capacity, lending, etc.), whether or not specifically
described in the Trust Agreement as permitted between such parties, except to
the extent expressly prohibited hereunder, are expressly authorized,
notwithstanding any rule of law relating to self-dealing, provided only that the
Trustee, in thus acting either on behalf of or with or for such trust, shall act in
good faith to assure such trust receives in such transaction adequate and full
conisideration in money or money’s worth. Furthermore, the Trustee shall have
the power to employ professionals or other individuals to assist such Trustee
in the administration of any trust as may be deemed advisable (and as more
particularly described in the paragraph of the Trust Agreement entitled
“Trustee Powers”), notwithstanding such person or entity may be, or is
affiliated in business with, any Trustee or beneficiary hereunder. The
compensation to which a Trustee who is also a beneficiary is entitled under the
Trust Agreement shall not be reduced or offset by any employment
compensation paid to such Trustee for services rendered outside the scope of
such Trustee’s ordinary fiduciary duties and responsibilities, or for reason of
receiving sales or other fees or commissions on property sold to the trust by
such Trustee (directly or indirectly), which sales are hereby authorized.

e

4, Make Loans: Loan money to any beneficiary, or to any estate, trust or
company in which such person or any trust hereunder has an interest, or had
an interest while living, for any purpose whatsoever (including but not limited
to purchasing, improving, repairing and remodeling a principal residence or
entering into, purchasing or engaging in a trade or business or professional
career), with or without security and at such rate of interest as the Trustee shall
determine in the exercise of reasonable fiduciary discretion, and, with respect
to such loans and/or security interests, to renew, extend, modify and grant
waivers. Notwithstanding the foregoing, and without limiting the ability of the
Trustee to act in such Trustee’s discretion under this paragraph, the Trustor
hereby expresscs his preference that, whenever economically feasible, any and
all loans made pursuant to the provisions of this paragraph be adequately
secured and bear interest at least at the higher of the “applicable federal rate”
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as set forth by the Internal Revenue Service for loans with similar payment
terms and length or a fair market rate for such loans.

Take Actions With Respect to Properties and Companies Owned in Common
With a Beneficiary or Others: The Trustee is specifically authorized, with or
without the joinder of other owners of the property or securities that may be
held in trust (and notwithstanding that one or more such other owners may be,
directly or indirectly, a beneficiary or a fiduciary hereunder), to enter upon and
carry out any plan (a) for the foreclosure, lease or sale of any trust property, (b)
for the consolidation or merger, dissolution or liquidation, incorporation or
reincorporation, recapitalization, reorganization, or readjustment of the capital
or financial structure of any corporation, company or association, the securities
of which, whether closely held or publicly traded, may form a part of such
trust, or (c) for the creation of one ormore holding companies to hold any such
securities and/or properties (even if it leaves, following the termination of such
trust, a trust beneficiary as a minority shareholder in such holding company),
all as such Trustee may deem expedient or advisable for the furtherance of the
interests of such trust and the carrying out of the Trustor’s original intent as to
such trust, its beneficiaries and as to those properties and/or securities. In
carrying out such plan, such Trustee may deposit any such securities or
properties, pay any assessments, expenses and sums of money, give investment
letters and other assurances, receive and retain as investments of such trust any
new propertics or securities transferred or issued as a result thereof, and
generally do any act with reference to such holdings as might be done by any
person owning similar securities or properties in his own right, including the
exercise of conversion, subscription, purchase or other rights or options, the
entrance into voting trusts, ctc., all without obtaining authority therefor from

any court.

Right to Distribute to Entities: Any distribution from the trust, including a
distribution upon frust termination (whether made by the Trustee or Trust

Protector) may be made directly to an entity, such as a trust, “S” corporation,
limited liability company or limited partnership, whether existing or newly
created, rather than directly to the beneficiary (and if it is a newly created
entity or one in which the Trust Estate holds an interest, the interest in the
entity may be distributed to such beneficiary).

Trustee’s Discretion to Hold, Manage and Distribute Separate Trusts in
Different Manners: Without in any manner limiting any other power or right
conferred upon the Trustee hereunder, the Trustee may divide a trust into
separate trusts, and if a trust is held as, or divided into, separate trusts, the
Trustce may, at any time prior to combining such trusts, treat the trusts in
substantially different manners, including, without limitation, the right to: (a)
make different tax clections (including the disproportionate allocation of the
generation skipping tax excmption) with tespect to each separate trust; (b)
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- make disproportionate principal distributions; (¢) exercise differently any other
discretionary powers with respect to such separate trusts; (d) invest the

’”4“ property of such separate trusts in different investments, having different
| returns, growth potentials, or bases for income tax purposes; and (¢) take any
and all other actions consistent with such trusts being separate entities.
g Furthermore, the holder of any power of appointment with respect to any trust

- so divided may exercise such power differently with respect to the separate
trusts created by the division of a trust.

5 TRUST PROTECTOR PROVISIONS
] A.  Purpose of Trust Protector: The Trustor has established the position of Trust

Protector for the reasons and purposes set forth below, which are intended as general
guidelines only and in no way shall limit any other provisions relating to the Trust

Protector.

1. Insulate the Trustee from Negative Influences: To protect the Trustee from the

negative, or potentially negative, influences of third partics and to protect the
Trust Estate and its beneficiaries from damaging, or potentially damaging,
conduct by the Trustee.

2. Carry Qut the Purposes of the Trust: To help ensure that the Trustor’s purpose

in establishing the Trust Agreement, as defined elsewhere herein, will be
properly carried out,

3. Adapt to Changing Laws and Conditions: To adapt the provisions of the Trust

Agreement to law changes, changes in interpretation of the law or other
changing conditions that threaten to harm the Trust or its beneficiaries,
keeping in mind the dispositive wishes of the Trustor and the Trustor’s desires
as expressed in the Trust Agreement,

B. esignation of Trust Protector: In addition to the Trustee and Special Co-Trustee
provided in the Trust Agreement, there shall, from time to time, be a Trust Protector
whose limited powers and duties are defined below. The order of succession of Trust
Protector shall be as follows:

1. Initial Trust Protector: The Special Co-Trustee, at any time and in his sole and
absolute discretion, may appoint a Trust Protector of the entire Trust or of any
separate trust established hereunder (hereinafter the trust for whom a Trust
Protector is appointed shall be referred to as “the affected trust™) by a writing
delivered to the Trustee of the affected trust. The Trustor requests that the
Special Co-Trustee, prior to making the appointment, meet (in person or by
telephone) with VACEK & FREED, PLLC, formerly the Vacek Law Firm,

15

P207




s

rrrrr

sy

e

Py

PLLC of Houston, Texas, to help ensure the appropriate selection of the initial
Trust Protector.

Successor Trust Protector: Upon the removal, death, incompetency, inability
or unwillingness to act of the initial Trust Protector (including a written
resignation delivered to the Trustee of the affected trust), the next succeeding
Trust Protector shall be appointed either by the Special Co-Trustee or by the
initial Trust Protector (except as limited by paragraph 4 below) in writing
delivered to the Trustee of the affected trust (the first such writing delivered
to the Trustee shall control). All further successor Trust Protectors shall be
appointed in the same manner, except that where the word “initial” is used in
the foregoing sentence there shall be substituted the words “last appointed.”

Qualifications to Act as Trust Protector: A Trust Protector may act once he

has accepted, in writing, his appointment and, other than the case of the initial
Trust Protector, has delivered a copy of his appointment and acceptance to the
last appointed Trust Protector. Notwithstanding the foregoing, at no time may
a Trust Protector be appointed or otherwise act if such person or entity is a
currently acting Trustee or Special Co-Trustee oris a current beneficiary of the
affected trust or is related to any such beneficiary in any of the following ways:
as spouse, ancestor or issue, brother, sister, employee of such beneficiary or
of any corporation, firm or partnership in which such beneficiary is an
executive or has stock or other holdings which are significant from the
viewpoint of control, or is otherwise “related or subordinate to” such
beneficiary under IRC Sections 674(a) and (c) and the Regulations thereunder
or any similar succeeding Sections or Regulations.

Removal of Trust Protector: The primary beneficiaries of the affected trust
may by majority vote, and at any time and for any reason, remove the current
Trust Protector by delivering to said Trust Protector and to the Special Co-
Trustee a signed instrument setting forth the intended effective time and date
of such rernoval. The Special Co-Trustee shall then appoint a successor Trust
Protector in accordance with paragraph 2 above (the Trust Protector removed
shall no longer have the power under paragraph 2 to appoint his successor).
The powers of removal under this paragraph may be limited by the paragraph
of the Trust Agreement entitled “Compelled Excrcise of Powers Not
Effective.”

Temporarily Filling a Trust Protector Vacancy: If at any time a vacancy in the

office of Trust Protector has not yet been filled as otherwise provided above
(including the time before the initial Trust Protector is appointed), such office
may be filled promptly, on a temporary basis, by a bank or trust company
experienced in trust administration or an attorney (or law firm) who is an
experienced tax and/or estate planning specialist provided they meet the
qualifications set forth in paragraph 3 above. The Trustor requests, but do not
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require, that VACEK & FREED, PLLC, formerly the Vacek Law Firm, PLLC,
or its successors or assigns, act as such temporary Trust Protector and the
Trustor hereby waives any conflict of interest that may arise if VACEK &
FREED, PLLC, orits successors or assigns, is also representing the Trustee of
the affected trust and/or the Trustor. Any Trust Protector acting under this
paragraph shall first notify the Trustee of the affected trust and only serve as
Trust Protector until such time as a successor Trust Protector is appointed by
the Special Co-Trustee in accordance with paragraph 2 above and there is
delivered to the Trust Protector acting under this paragraph a written
acceptance of such appointment signed by the successor Trust Protector.

Limited Powers of the Trust Protector: The Trust Protector shall not have all the

broad powers of a Trustee; rather, the powers of the Trust Protector shall be limited

to the powers set forth below. The Trustor directs the Trust Protector, prior to
exercising any power, to consult with VACEK & FREED, PLLC, formerly the Vacek
Law Firm, PLLC, or another law firm or attorney specia'lizing in estate planning
and/or asset protection planning in order to be fully informed of the consequences of

exercising such power.

1.

Give Advance Notice to Affected Beneﬁqiaries: Within a reasonable time

prior to the exercise of any power under this paragraph C, the Trust Protector
shall provide to the Trustee and the primary beneficiary or beneficiaries of the
affected trust a written notice, setting forth the power intended to be exercised,
the intended date of exercise and the reasons for exercise. The Trust Protector
shall, in his sole and absolute discretion, determine what is “‘a reasonable
time,” as the Trustor recognizes that emergency situations may arise which
may permit little or no time for advance notice o, as a practical matter, it may
be too difficult to notify the beneficiary; the Trustor specmcally waives this
advance notice requirement when the particular beneficiary is “incapacitated”
as defined below. Once notice is given, the Trust Protector shall not exercise
the power prior to the date specified in the notice, unless the Trust Protector
in his sole and absolute discretion determines that an emergency so warrants.

A person shall be deemed “incapacitated” if in the Trustee’s sole and absolute
discretion, it is impracticable for said person to give prompt, rational and
prudent consideration to financial matters, whether by reason of accident,
illness, advanced age, mental deterioration, alcohol, drug or other substance
abuse, or similar cause.

A person shall be conclusively deemed “incapacitated” if a guardian of the
person or his or her estate, or both, has been appointed by a court having
jurisdiction over such matters or two (2) licensed physicians who are not
related by blood or marriage to such person have examined said person and
stated in writing that such incapacity exists; the Trust Protector may, but shall
not be under any duty to, institute any inquiry into a person’s possible
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incapacity (such as, but not limited to, by drug testing) or to obtain physician
statements; and if he does, then the expense may be paid from the Trust Estate
of said person’s trust.

Postpone Distributions: Notwithstanding any other provisions of the Trust
Agreement, except the paragraph herein entitled “Rule Against Perpetuities,”
the Trust Protector shall have the power to postpone any distribution of income
and/or principal otherwise required to be made from the affected trust to any
one or more of its beneficiaries (including as the result of exercise of a power
of appointment or withdrawal right) and to postpone the termination of such
trust which might otherwise be required if the Trust Protector, in his or her
sole and absolute discretion, determines, after taking into consideration the
Trustor’s overall intent as expressed in the Trust Agrecement, that there is a

compelling reason to do so.

A “compelling reason” may include but is not limited to: the beneficiary
requesting in writing that distributions be retained by the trust; the beneficiary
being “incapacitated” as defined in paragraph 1 immediately above; the
beneficiary contemplating, or in the process of filing for or has a pending
bankruptcy; a pending or threatened divorce, paternity or matemity claim or
other lawsuit; a creditor claim (including for unpaid taxes or reimbursement
of government benefits); an existing judgment or lien; the fact the beneficiary
is receiving (or may in the near future receive) government or other benefits
that may be jeopardized; the beneficiary having demonstrated financial
instability and/or inability to manage, invest or conserve the beneficiary’s own
property; the beneficiary being under the negative influence of third parties,
such that the beneficiary’s good judgement may be impaired; a serious tax
disadvantage in making such distribution; or any other substantially similar
reasons.

Any such postponement of distribution or termination may be continued by the
Trust Protector, in whole ot in part and from time to time, up to and including
the entire lifetime of the beneficiary. While such postponement continues, all
of the other provisions previously applicable to such trust shall continue in
effect, except (a) any power of appointment or withdrawal shall be exercisable
only with the approval of the Trust Protector and (b) distributions of income -
and/or principal shall only be made to or for the benefit of the beneficiary from
time to time and in such amounts as the Trust Protector, in his or her sole and
absolute discretion, deems appropriate for the best interests of the beneficiary;
provided, however, the Trust Protector may, in his or her sole and absolute
discretion, determine that the beneficiary's situation is extreme enough to
warrant the establishment of a special needs trust pursuant to other provisions
of this Section of the Trust Agreement.
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The Trust Protector may also, from time to time, make certain distributions
which cannot be made by the primary beneficiary because of limits imposed
in this Section entitled “Restrictions on Distributions That Discharge Legal

Obligations of the Beneficiary.”

Terminate a Trust Due to Unforeseen Conditions: The Trustor recognizes that

some or all of the following conditions may arise in the future, although they
cannot be foreseen at the time of creation of this Trust: (a) a radical,
substantial and negative change in the political, economic or social order in the
United States of America; (b) legislation or IRS or court decisions highly
detrimental to a trust or beneficiary hereunder (including, for example, if the
federal estate tax or IRA required minimum distribution rules are modified,
repealed or no longer applicable and the non-tax reasons for the trust no longer
justify the trust’s existence); (c) a beneficiary's capability to prudently manage
his own financial affairs or a radical, positive change in his situation regarding
possible third party claims; (d) a beneficiary no longer has a need for (or the
availability of) government benefits; and (¢) other events that.may greatly
impair the carrying out of the intent and purposes of the Trust Agreement.

If any of the foregoing conditions occur, the Trust Protector may, in addition
to the other powers granted him or her, in his sole and absolute discretion, and
keeping in mind the Trustor’s wishes and dispositive provisions of the Trust
Agreement, terminate the affected trust, or a portion thereof, and distribute
same to or for the benefit of the primary beneficiary thereof (notwithstanding
any other provisions of the Trust Agreement), or to a newly created or existing
Personal Asset Trust for that beneficiary,

Revise or Terminate a Trust So It Can Qualify as a “Designated Beneficiary”
of an IRA or Retirement Plan: In the event that the affected trust does not
qualify as a “designated beneficiary” of an IRA or other retirement plan as that
term is used in IRC Section 401(a)(9), the Regulations thereunder and any
successor Scction and Regulations, the Trust Protector may, keeping in mind
the Trustor’s wishes and the dispositive provisions of the Trust Agreement: (a)
revise or reform the terms of the Trust Agrecment in any manner so that the
affected trust will qualify as a “designated beneficiary” (any such revision or
reformation may by its terms apply retroactively to the inception of the Trust
Agreement or creation of any scparate trust established hereunder); or (b)
deem it to have been dissolved in part or in whole as of September 30 of the
year following the year of the Trustor’s death, with fee simple interest vesting
outright in the primary beneficiary and the rights of all other persons who
might otherwise have an interest as succeeding life income beneficiaries or as
remaindermen shall cease.

If the beneficiary is still a minor, the Trustee may designate a custodian and
transfer the principal and accrued income of the beneficiary’s trust to the
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” custodian for the benefit of the minor under the Texas Uniform Transfers to
Iy Minors Act until such beneficiary attains age 21. A receipt from the custodian
= shall be a complete discharge of the Trustee as to the amount so paid.

i

Notwithstanding any provisions of the Trust Agreement to the contrary, after
o the Trustor’s death this Trust or any separate trust established hereunder shall
not terminate and be distributed in full prior to September 30 of the year
- following the year of the Trustor’s death pursuant to this paragraph if this will
K result in this Trust or any separate trust established hereunder not qualifying
as a “designated beneficiary.”

”I 5. Madify Certain Qther Trust Provisions: The Trust Protector shall have the

& power, in his or her sole and absolute discretion, at any time and from time to
| time, to delete, alter, modify, amend, change, add to or subtract from all or any
part of the various paragraphs and provisions of the Trust Agreement and any
trust created thereunder, effective (even retroactively) as of the date
determined by the Trust Protector, for the following purposes.

a. Change Income Tax Treatment of the Trust: The Trust Protector may,

at any time, and from time to time, create, terminate and/or reinstate a
power granted to a beneficiary, either prospectively or retroactively,
enabling trust income to be income taxable to a beneficiary, even as
income accumulates in the trust, if the Trust Protector deems this to be
in the best interests of the affected trust and its beneficiaries.

b, Protect a Disabled Beneficiary’s Government Benefit by Esfablishing

a Special Needs Trust: The Trust Protector may take any such actions
he or she deems appropriate or nccessary in connection with a
beneficiary’s qualification for, receipt of and/or possible future liability
to reimburse government benefits (whether income, medical, disability
or otherwise) from any agency (state, federal or otherwise), such as but
not limited to Social Security, Medicaid, Medicare, SSI and state
supplemental programs. In particular, but not by way of limitation, the
Trust Protector may add new trust provisions to govern administration
and distribution of assets for the benefit of the beneficiary (such as
would create a “special needs trust”).

c. Protect a Beneficiary from Himself or from Creditors by Establishing
a Spendthrift Trust or Eliminating Any General Power of Appointment:

In the event there is a compelling reason to postpone distributions to a
beneficiary pursuant to the paragraph of this Section entitled “Postpone
Distributions,” the Trust Protector may alternatively, in his or her sole
discretion, add new trust provisions to govern administration and
distribution of assets for the benefit of said beneficiary (such as would
create a “spendthrift trust” in the form recognized by the laws of the
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;Z' state(s) in which trust assets are located). Furthermore, the Trust
Protector may, in his or her sole discretion, in order to protect the
- beneficiaries of a Trust beneficiary, terminate and/or reinstate said
i Trust beneficiary’s testamentary general power of appointment, if any,
. under the Section of this Trust Agreement entitled “Generation
o Skipping Tax Provisions.”

6. Change Legal Jurisdiction of the Trust: The Trust Protector may change the
Kl situs of the affected trust to another jurisdiction by any such means deemed
- appropriate by the Trust Protector. This paragraph shall in no way limit the

Trustee’s power and authority to change the situs of this Trust or any separate
. trust established hereunder.

;?f; 7. Remove and Reinstate a Trustee: The Trust Protector shall have the power at
any time to remove the acting Trustee of the affected trust (but not the Special

Co-Trustee) for any reason which he believes to be in the best interests of the
beneficiaries, Such removal shall be stated in writing and delivered to the
Trustee.  The successor Trustee shall then be determined and appointed in
accordance with the Section of the Trust Agrecment entitled “Successor
Trustees,” At any time after the Trust Protector removes a Trustee, the Trust
Protector may reinstate the previously removed Trustee and the order of
successor Trustees shall be thereafter determined as if such reinstated Trustee

was never removed,

8. Eliminate Qwn Powers: The Trust Protector shall have the power, on his own
behalf and/or on behalf of all successor Trust Protectors, to release, renounce,
suspend, reduce, limit and/or eliminate any or all of his enumerated powers
and to make the effective date any date he wishes, including ab 1initio to the
date of establishment of a trust hereunder or retroactively to the date of death
of the Trustor, by a writing delivered to the Trustee of the affected trust.

9. Limitations on Above Powers: The Trust Protector may not exercise any
power if he is compelled by a court or other governmental authority or agency
to do so or is otherwise acting under the duress or undue influence of an
outside force; if the Trust Protector is so compelled, or under such duress or
influence, his powers shall become void prior to exercise; these limitations are
in addition to those contained in the paragraph of the Trust Agreement entitled
“Compelled Exercise of Powers Not Effective.” The Trust Protector is
directed not to exercise any of the foregoing powers if such exercise will result
in any substantial, direct or indirect financial benefit to anyone who at the time
of exercise is not an ancestor, spouse or issue of a primary beneficiary or is not
already a present or contingent beneficiary of this Trust. The Trust Protector
shall not exercise any power that may be construed as a general power of
appointment to himself, his creditors, his estate or the creditors of his estate
under IRC Sections 2041 and 2514, or that would otherwise cause the
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inclusion of any of the Trust Estate in the Trust Protector’s taxable estate for
estate, inheritance, succession or other death tax purposes.

Limited Liability of the Trust Protector: The Trust Protector shall not be held to the

fiduciary duties of a Trustee. The Trust Protector shall not be liable to anyone,
howsoever interested in this Trust either now or in the future, merely by reason of his
appointment as Trust Protector and shall not have any affirmative duty to monitor,
investigate and learn of any circumstances or acts or omissions of others, relating to
this Trust, its beneficiaries or otherwise that may warrant the Trust Protector to act.
Furthermore, the Trust Protector shall not be liable to anyone, howsoever interested
in this Trust either now or in the future, by reason of any act or omission and shall be
held harmless by the Trust and its beneficiaries and indemnified by the Trust Estate
from any liability unless (a) the Trustee and/or a beneficiary has brought directly to
the attention of the Trust Protector a circumstance that may warrant his action and (b)
such act or omission is the result of willful misconduct or bad faith. Any action taken
or not taken in reliance upon the opinion of legal counsel shall not be considered the
result of willful misconduct or bad faith, provided such counsel was selected with
reasonable care. In the event a lawsuit against the Trust Protector fails to result in a
Judgment against him, the Trust Protector shall be entitled to reimbursement from the
Trust for any and all costs and expenses related to his defense against such lawsuit.

Compensation: The Trust Protector shall not be entitled to compensation merely as
the result of his appointment. The Trust Protector shall only be entitled to reasonable
compensation for his actual time spent and services rendered in carrying out his duties
and powers hereunder, at the hourly rate commensurate with that charged by
professional Trustees for similar services. The Trust Protector shall, in addition, be
entitled to prompt reimbursement of expenses properly incurred in the course of
fulfilling his duties and powers, including but not limited to the employment of legal
counsel or other professionals to advise him regarding his decisions.

Waiver of Bond: No bond shall be required of any individual or entity acting as Trust
Protector.

MISCELLANEQUS PROVISIONS

Prohibition Against Contest: If any devisee, legatee or beneficiary under the Trust
Agreement or any amendment to it, no matter how remote or contingent such
beneficiary's interest appears, or any legal heir of the Trustor, or either of them, or
any legal heir of any prior or future spouse of the Trustor (whether or not married to
the Trustor at the time of the Trustor’s death), or any person claiming under any of
them, directly or indirectly does any of the following, then in that event the Trustor
specifically disinherits each such person, and all such legacies, bequests, devises and
interests given to that person under the Trust Agreement or any amendment to it shall
be forfeited and shall be distributed as provided elsewhere herein as though he or she
had predeceased the Trustor without issue:
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1. unsuccessfully challenges the appointment of any person named as a Trustee,
&, Special Co-Trustee or Trust Protector pursuant to the Trust Agreement or any
: amendment to it, or unsuccessfully seeks the removal of any person acting as

G a Trustee, Special Co-Trustee or Trust Protector;

& 2. objects in any mannet to any action taken or proposed to be taken in good faith
by the Trustee, Special Co-Trustee or Trust Protector pursuant to the Trust
m"‘ Agreement or any amendment to it, whether the Trustee, Special Co-Trustee
- or Trust Protector is acting under court order, notice of proposed action or
- otherwise, and said action or proposed action is later adjudicated by a court of
5| competent jurisdiction to have been taken in good faith;

{7

£ 3. objects to any construction or interpretation of the Trust Agreement or any
N amendment to it, or the provisions of either, that is adopted or proposed in
e good faith by the Trustee, Special Co-Trustee or Trust Protector, and said

objection is later adjudicated by a court of competent jurisdiction to be an
invalid objection;

4. claims entitlement to (or an interest in) any asset alleged by the Trustee to
belong to the Trustor's estates (whether passing through the Trustor’s probate
estate, or by way of operation of law or through the Trustor’s Living Trust,
IRA Inheritance Trust, if any, or otherwise), whether such claim is based upon
a community ot separate property right, right to support or allowance, a
contract or promise to leave something by will or trust (whether written or oral
and even if in exchange for personal or other services to the Trustor),
“quantum meruit,” constructive trust, or any otherproperty right or device, and
said claim is later adjudicated by a court of competent jurisdiction to be

invalid;

5. files a creditor’s claim against the assets of the Trustor’s estate (whether
passing through the Trustor’s probate estate, or by way of operation of law or
through the Trustor’s Living Trust, IRA Inheritance Trust, ifany, or otherwise)
and such claim is later adjudicated by a court of competent jurisdiction to be

invalid;

6. anyone other than the Trustor attacks or secks to impair or invalidate (whether
or not any such attack or atternpt is successful) any designation of beneficiaries
for any insurance policy on the Trustor's life or any designation of
beneficiaries for any bank or brokerage account, pension plan, Keogh, SEP or
IRA account, employee benefit plan, deferred compensation plan, retirement
plan, annuity or other Will substitute of the Trustor;

7. in any other manner contests this ‘Trust or any amendment to it executed by the
Trustor (including its legality or the legality of any provision thereof, on the
basis of incapacity, undue influence, or otherwisc), or in any other manner,
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attacks or seeks to impair or invalidate this Trust, any such amendment or any

of their provisions;

8. conspires with or voluntarily assists anyone attempting to do any of the above
acts;

9. refuses a request of the Trustee to assist in the legal defense against any of the

above actions.

Expenses to legally defend against or otherwise resist any above contest or attack of
any nature shall be paid from the Trust Estate as expenses of administration. If,
however, a person taking any of the above actions is or becomes entitled to receive
any property or property interests included in the Trustor's estate (whether passing
through the Trustor's probate estate, or by way of operation of law or through the
Trustor’s Living Trust, IRA Inheritance Trust, if any, or otherwise), then all such
expenses shall be charged dollar-for-dollar against and paid from the property or
property interests that said person would be entitled to receive under the Trust
Agreement or the Trustor's Will, whether or not the Trustee (or Executor under the
Trustor’s Will) was successful in the defense against such person’s actions.

The Trustor cautions the Trustee against settling any contest or attack or any attempt
to obtain an adjudication that would interfere with the Trustor’s estate plan and direct
that, prior to the settlement of any such action short of a trial court judgment or jury
verdict, the Trustee seek approval of any such settlement from the appropriate court
having jurisdiction over this Trust by way of declaratory judgment or any other
appropriate proceeding under applicable Texas law. Inruling on any such petition for
settlement, the Trustor requests the Court to take into account the Trustor's firm belief
that no person contesting or attacking the Trustor’s estate plan should take or receive
any benefit from the Trust Estate or from the Trustor’s estate (whether passing
through the Trustor’s probate estate, or by way of operation of law or through the
Trustor’s Living Trust, IRA Inheritance Trust, if any, or otherwise) under any theory
and, therefore, no settlement should be approved by the Court unless it is proved by
clear and convincing evidence that such settlement is in the best interest of the Trust

Estate and the Trustor’s estate plan.

In the event that any provision of this Section is held to be invalid, void orillcgal, the
same shall be deemed severable from the remainder of the provisions in this
paragraph and shall in no way affect, impair or invalidate any other provision in this
paragraph. If such provision shall be deemed invalid duc to its scope and breadth,
such provision shall be deemed valid to the extent of the scope or breadth permitted

by law,

The provisions of this paragraph shall not apply to any disclaimer (or renunciation)
by any person of any benefit (or right or power) under the Trust Agreement or any

amendment to it
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B.

Compelled Exercise of Powers Not Effective: It is the Trustor’s intent that the terms

of the Trust Agreement be carried out free from outside interference. Therefore,
notwithstanding any other provisions of the Trust Agreement, the purported exercise
of any power granted under the Trust Agreement, whether by a Trustee, Special Co-
Trustee, Trust Protector or a beneficiary, including a power of appointment,
withdrawal, substitution or distribution, shall be of no force and effect if such
pur{)orted exercise was the result of compulsion. The purported exercise of a power
shall be deemed to be the result of compulsion if such exercise is (i) in response to or
by reason of any order or other direction of any court, tribunal or like authority having
jurisdiction over the individual holding the power, the property subject to the power
or the trust containing such property or (ii) the result of an individual not acting of his
or her own free will. An individual's agent may not exercise a power given to such
individual under the Trust Agreement if such purported exercise is in response to or
by reason of any such order or direction unless the order or direction was obtained by
the agent in a proceeding in which the agent was the moving party or voluntarily
acquiesced. Notwithstanding the above, if a Trustee’s failure to exercise a power or
to acquiesce in a beneficiary’s exercise of a power may result in exposing a Trustee
to serious personal liability (such as contempt of court or other sanctions), a Trustee
may: (a) withdraw and permit the Special Co-Trustee to act instead in relation to such
purported exercise of a power; (b) if the Special Co-Trustee would also be exposed
to such liability, then the Trustee may notify the Trust Protector who may, in his
discretion, act if permitted under the Trust Agreement; or (c) if neither the Special
Co-Trustee nor the Trust Protector acts, then the Trustee may exercise or acquiesce
in a beneficiary’s exercise of a power.

Creditor’s Rights — Spendthrift Provisions: Subject to the express grant herein of

certain rights to withdraw or substitute assets and/or powers of appointment, if any,
no beneficiary under the trusts created herein shall assign, transfer, alienate or convey,
anticipate, pledge, hypothecate or otherwise encumber his or her interest in principal
or income hereunder prior to actual receipt. To the fullest extent permitted by law:

(1) neither the principal of these trusts nor any income of these trusts shall be
liable for any debt of any beneficiary, any beneficiary’s spouse, ex-spouse or
others, or be subject to any bankruptcy proceedings or claims of creditors of
said persons (including said persons’ spouses or ex-spouses), or be subject to
any attachment, garnishment, execution, lien, judgment or other process of
law; (2) no interest of any beneficiary shall be subject to claims of alimony,
maternity, paternity, maintenance or support; and (3) no power of appointment
or withdrawal or substitution shall be subject to involuntary exercise. Should
the Trustee so desire, the Trustee may as a condition precedent, withhold
payments of principal or interest under this Trust until personal order for
anment is given or personal receipt furnished by each such beneficiary as to
his or her share. The Trustee may, altermatively in the Trustee’s solc and
absolute discretion, deposit in any bank designated in writing by a beneficiary
to his or her credit, income or principal payable to such beneficiary. The
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Trustee may, alternatively in the Trustee’s sole and absolute discretion, hold
and accumulate any income and/or principal so long as it may be subject to the
claims, control or interference of third parties, up to and until the beneficiary’s
death, at which time it shall be distributed in accordance with the beneficiary’s
exercise of his or her power of appointment, if any, and/or pay to or for the
benefit of the beneficiary only such sums as the Trustee deems necessary for
said beneficiary’s reasonable health, support, maintenance and education.

Trustee Power to Determine Principal and [ncome: The Trustee shall determine what
is principal or income of the Trust Estate, and apportion and allocate any and all

receipts and expenses between these accounts, in any manner the Trustec determines,
regardless of any applicable state law to the contrary including any Principal and
Income Act of Texas, or similar laws then in effect, In particular (but not by way of
limitation), the Trustee shall have sole and absolute discretion to apportion and
allocate all receipts and expenses between principal and income in whole or in part,
including the right to: allocate capital gains; elect whether or not to sct aside a reserve
for depreciation, amortization or depletion, or for repairs, improvement or upkeep of
any real or personal property, or for repayments of debts of the Trust Estate; and
charge Trustee’s fees, attorncy’s fees, accounting fees, custodian fees and other
expenses incurred in the collection, care, management, administration, and protection
of the Trust Estate against income or principal, or both. The exercise of such
discretion shall be conclusive on all persons interested in the Trust Estate. The
powers herein conferred upon the Trustee shall not in any event be so construed as
allowing an individual to exercise the Trustee’s sole and absolute discretion except

in a fiduciary capacity.

Broad Trustee Power to Invest: It is the Trustor's express desire and intention that the
Trustee shall have full power to invest and reinvest the Trust Estate without being

restricted to forms and investments that the Trustee may otherwise be permitted to
make by law. The Trustee is empowered to invest and reinvest all or any part of the
Trust Estate in such property as the Trustee in his discretion may select including but
not limited to bank accounts, money market funds, certificates of deposit, government
bonds, annuity contracts, common or preferred stocks, closely held businesses, shares
of investment trusts and investment companies, corporate bonds, debentures,
mortgages, deeds of trust, mortgage participations, notes, real estate, put and call
options, commodities, commodities futures contracts and currency trading. When
selecting investments, the Trustee may take into consideration the circumstances then
prevailing, including but not limited to the general economic conditions and the
anticipated needs of the Trust Estate and its beneficiaries, the amount and nature of
all assets available to beneficiaries from sources outside the Trust and the
beneficiaries’ economic circumstances as a whole, and shall exercise the judgment
that a reasonable person would if serving in a like capacity under the same
circumstances and having the same objectives. In addition to the investment powers
conferred above, the Trustee is authorized (but not directed) to acquire and retain
investments not regarded as traditional for trusts, including investments that would
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be forbidden by the “prudent person” (or “prudent investor”) rule. In making
investments, the Trustee may disregard any or all of the following factors: (i) whether
a particular investment, or the trust investments collectively, will produce a
reasonable rate of return or result in the preservation of principal; (ii) whether the
acquisition or retention of a particular investment, or the trust investments
collectively, is consistent with any duty of impartiality as to the different beneficiaries
(the Trustor intends no such duty shall exist); (iii) whether the trust is diversified (the
Trustor intends that no duty to diversify shall exist); and (iv) whether any or all of the
trust investments would traditionally be classified as too risky or speculative for trusts
(the Trustor intends the Trustee to have sole and absolute discretion in determining
what constitutes acceptable risk and what constitutes proper investment strategy). The
Trustor’s purpose in granting the foregoing broad authority is to modify the prudent
person rule insofar as the rule would prohibit an investment or investments because
of one or more factors listed above, or any other factor relating to the nature of the
investment itself, Accordingly, the Trustee shall not be liable for any loss in value of
an investment mercly because of the nature, class or type of the investment or the
degree of risk presented by the investment, but shall be liable if the Trustee fails to
meet the “reasonable person” standard set forth above or if the Trustee’s procedures
in selecting and monitoring the particular investment are proven by affirmative
evidence to have been negligent, and such negligence was the proximate cause of the
loss.

Special Co-Trustee Provisions: Notwithstanding anything in the Trust Agreement to
the contrary, the powers, duties or discretionary authority granted hereunder to any

Trustee shall be himited as follows:

L. Prohibited and Void Trustec Powers: Except where a beneficiary shall act as

sole Trustee of his or her share, or unless limited by an ascertainable standard
as defined in Code Section 2041 , no Trustee shall participate in the exercise
of any discretionary authority to allocate receipts and expenses to principal or
. income, any discretionary authority to distribute principal or income, or any
discretionary authority to terminate any trust created hereunder, if distributions
could then be made to the Trustee or the Trustee has any legal obligation for
the support of any person to whom distributions could then be made. Any other
power, duty or discretionary authority granted to a Trustee shall be absolutely
void to the extent that either the right to exercise such power, duty or
discretionary authority or the exercise thereof shall in any way result in a
beuefit to or for such Trustee which would cause such Trustee to be treated as
the owner of all or any portion of any of the trusts created herein for purposes
of federal or state income tax, gift, estate or inheritance tax laws, or cause any
disclaimer of an interest or benefit hereunder to be disqualified under Code
Section 2518, Notwithstanding the foregoing, a beneficiary serving as Trustec
may have and exercise a power, duty or discretionary authority that causes any
Personal Asset Trust created hercunder to be a grantor trust with said
beneficiary being treated as the owner for income tax purposcs,
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Notwithstanding the foregoing, this paragraph shall not apply during the
lifetime of the Trustor, nor shall it apply when the exercise of any power, duty,
or discretionary authority relates to any provisions herein directed towards
preserving the trust estate for beneficiaries named in the Trust Agreement in
the event the Trustor should require long-term health care and/or nursing home
care. Should a Trustee be prohibited from participating in the exercise of any
power, duty, or discretionary authority, or should a power, duty or
discretionary authority granted to a Trustee be absolutely void, as a result of
the foregoing, then such power, duty or discretionary authority may be
exercised in accordance with the following paragraphs.

Exercise of Power by an Existing Independent Co-Trustee: In the cvent that

the right to exercise or the cxercise of any power, duty or discretionary
authority is prohibited or void as provided above, or is prohibited elsewhere
in this Trust Agreement with respect to “incidents of ownership” of life
insurance, or the Special Co-Trustee is given any other powers or authority
under this paragraph “Special Co-Trustec Provisions,” the remaining Co-
Trustee, if any, shall have the right to exercise and may exercise said power,
duty or discretionary authority, provided the Co-Trustee is independent within
the meaning set forth in Section 674(c) of the Code, or any successor statute
or regulations thereunder.

Exercise of Power if No Existing Independent Co-Trustee: In the event there

is no independent Co-Trustee capable of exercising any power, duty or
discretionary authority which is prohibited or void as provided above, or which
is given to the Special Co-Trustee elsewhere hercin, then the following

procedure shall apply:

a, Appointment of Special Co-Trustee: The next succeeding, Trustee or

Co-Trustees, as the case may be, of the Trust (or, if only a particular,
separate trust created under this Trust Agreement is affected by.the
exercise of such power, duty or authority, then the next succeeding
Trustece or Co-Trustees of said separate trust) who is not disqualified
under paragraph “2” above, shall serve as Special Co-Trustee of the
Trust herein created.

Protect the Trust Estate by Appointment and Removal of an Independent Co-

Trustee: In addition to any other powers granted to the Special Co-Trustee
under the Trust Agreement, in the event that the Special Co-Trustec named
above, in his sole and absolute discretion, determines that it is necessary in
order to protect the Trust Estate and/or the Trustee and/or the beneficiaries of
any trust cstablished under the Trust Agreement from the negative influence
of outside third parties, including but not limited to a spouse or creditors, then
the Special Co-Trustee may appoint a Co-Trustee (to immediately act with the
then existing Trustec) who is independent fram the party to be protected within
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o the meaning set forth in IRC Section 674(c). The Special Co-Trustee may
i appoint himself to act as such Co-Trustee if he is independent within the
- meaning of IRC Section 674(c). In addition, if the Special Co-Trustee, in his
sole and absolute discretion, determines that it is no longer necessary for an
independent Co-Trustee to act in order to protect the Trust Estate and/or the
Trustee and/or the beneficiaries from the negative influence of outside third
parties, including but not limited to a spouse or creditors, then the Special Co-
5 Trustee may remove any independent Co-Trustee whom was either appointed
& by another acting Trustee of the Trust pursuant to other provisions of the Trust
Agreement (if any) or appointed by the Special Co-Trustee, and shall not be
required to replace such removed independent Co-Trustee with another.

o

i

"C“j 5. Limited Responsibilities of Special Co-Trustee: The responsibilities of the
o Special Co-Trustee shall be limited to the exercise of the Trustee power, duty
o or discretionary authority prohibited or void as provided in the Trust

Agreement, and the Special Co-Trustee powers regarding the appointment and
removal of an independent Co-Trustee as permitted above, and appointment
of a Trust Protector as permitted in the Section of the Trust Agreement entitled
“Trust Protector Provisions,” and said Special Co-Trustee shall not be
concerned with, nor shall have, any power, duty or authority with respect to
any other aspects of administration of the Trust Estate.

6. Limited Liability of the Special Co-Trustee: The Special Co-Trustee shall not

be held to the fiduciary duties of a Trustee. The Special Co-Trustee shall not
be liable to anyone, howsoever interested in this Trust, merely by reason of his
appointment as Special Co-Trustee and shall not have any affirmative duty to
monitor, investigate and learn of any circumstances or acts or omissions of
others, relating to this Trust, its beneficiaries or otherwise that may warrant the
Special Co-Trustee to act, The Special Co-Trustee shall not be liable to
anyone, howsoever interested in this Trust either now or in the future, for
failing to properly or timely appoint a Trust Protector or to properly or timely
advise a Trust Protector of any circumstances or facts that might impact a
Trust Protector’s decisions. Furthermore, the Special Co-Trustee shall not be
liable to anyone, howsoever interested in this Trust, by reason of any act or
omission and shall be held harmless by the Trust and its beneficiaries and
indemnified by the Trust Estate from any liability unless (a) the Trustee and/or
a beneficiary has brought directly to the attention of the Special Co-Trustee a
circurnstance that may warrant his action and (b) such act or omission is the
result of willful misconduct or bad faith. Any action taken or not taken in
reliance upon the opinion of legal counsel shall not be considered the result of
willful misconduct or bad faith, provided such counsel was selected with
reasonable care and in good faith. In the event a lawsuit against the Special
Co-Trustee fails to result in a judgment against him, the Special Co-Trustee
shall be entitled to reimbursement from the Trust for any and all costs and
expenses related to his defense against such lawsuit.
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7. Compensation: The Special Co-Trustee shall not be entitled to compensation
merely as the result of his appointment. The Special Co-Trustee shall only be
entitled to reasonable compensation for his actual time spent and services
rendered in carrying out his duties and powers hereunder, at the hourly rate
commensurate with that charged by professional Trustees for similar services.
The Special Co-Trustee shall, in addition, be entitled to prompt reimbursement
of expenses properly incurred in the course of fulfilling his duties and powers,
including but not limited to the employment of legal counsel or other
professionals to advise him regarding his decisions.

8. Waiver of Bond: No bond shall be required of any individual or entity acting
as Special Co-Trustee.

GENERATION SKIPPING TAX PROVISIONS

Article XTIV, Section R of the said Trust entitled "Generation Skipping Transfers" is hereby
amended so that from henceforth Article XIV, Section R is replaced in its entirety with the
provisions which follow.

A

Explanation of this Section: The purpose of this Section of the Trust Agreement and
the desire of the Trustor is to eliminate or reduce the burden on the Trustor’s family
and issue resulting from the application of the federal generation skipping transfer tax
under Chapter 13 of the Code, including any future amendments thereto (hereinafter
referred to as the “GST Tax”). The Trustor directs the Trustee and any court of
competent jurisdiction to interpret the provisions of this Section in accordance with
the Trustor’s desires stated above, since the Trustor, when creating this Trust, is aware
that the provisions of said GST Tax are very complex and as yet there are few court
rulings to aid in their interpretation. The Trustor requests that, before the Trustee or
any beneficiary acts in accordance with the provisions of this Section, they seek
professional advice from an attorney who specializes in estate planning, in order that
they may avoid any unintentional triggering of negative GST Tax consequences.

Allocation of Trustor’s GST Tax Exemptions: The Trustee (or such other person or

persons whom Code provisions, Treasury Regulations or court rulings authorize to
make elections or allocations with regard to the Trustor’s GST Tax exemptions) is
instructed to allocate such exemptions in good faith, without a requirement that such
allocation be proportionate, equal or in any particular manner equitably impact any
or all of the various transferecs or beneficiarics of property subject to or affected by
such allocations. When allocating such exemptions, the Trustee may include or
exclude any property of which the Trustor is the transferor for GST Tax purposes,
including property transferred before the Trustor's death, and may take into account
prior transfers, gift tax returns and other relevant information known to the Trustee.
It is recommended that, to the extent possible, any such trust allocated an inclusion
ratio of zero shall contain any and all Roth IRAs. The Trustee is also directed, when
allocating Trustor’s GST Tax exemptions, to coordinate with the Executor of
Trustor’s estate and/or the Trustee of Trustor’s revocable Living Trusts regarding the
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most appropriate use of said exemption; however, the Trustee’s final determination
shall be made in his or her sole and absolute discretion and shall be binding upon all
parties howsoever intercsted in this Trust.

L.

Trustee's Power to Combine and Divide Trusts: Ifa trust hereunder would be

partially exempt from GST Tax by reason of an allocation of GST Tax
exemption to it, before the allocation the Trustee in his discretion may divide
the trust into two separate trusts of equal or unequal value, to permit allocation
of the exemption solely to one trust which will be entirely exempt from GST
Tax. The Trustee of any trust shall have authority, in the Trustee’s sole
discretion, to combine that trust with any other trust or trusts having the same
exempt or nonexempt character, including trusts established (during life or at
death) by the Trustor or any of his issue; and the Trustee may establish
separate shares in a combined trust if and as needed to preserve the rights and
protect the interests of the various beneficiaries if the trusts being combined
do not have identical terms or if separate shares are otherwise deemed
desirable by the Trustee. These powers to combine and divide trusts may be
exercised from time to time, and may be used to modify or reverse their prior
exercise. In deciding whether and how to exercise this authority the Trustee
may take account of efficiencies of administration, generation-skipping and
other transfer tax considerations, income tax factors affecting the various trusts
and beneficiaries (including determination of life expectancy to be used for
Retirement Assets required minimum distribution purposes), the need or
desirability of having the same or different trustees for various trusts or shares,
and any other considerations the Trustee may deem appropriate to these
decisions. Prior to exercising any power to combine trusts under this
paragraph, the Trustee shall take into consideration that, where possible and
appropriate (keeping in mind the dispositive provisions of the Trust Agreement
and the situation of the beneficiary), separate trusts should be maintained so
that the trust beneficiaries may enjoy the benefit of distributions from any
Retirement Asscts being stretched out over their separate life expectancies; in
particular, the Trustee shall not merge trusts when one provides for the payout
to or for the beneficiary of all withdrawals from IRAs and other Retirement
Assets, net of trust expenses, and another provides for the accumulation of
income (including IRA and Retirement Asset withdrawals).

Same Terms and Provisions for Divided Trusts: Except as expressly provided

in the Trust Agreement, when a trust otherwise to be established is divided
under the foregoing provisions into exempt and non-exempt trusts or otherwise
into separate trusts, each trust shall have the same provisions as the original
trust from which it is established, and references in the Trust Agreement to the
original trust shall collectively refer to the separate trusts derived from it.

Exempt (and Non-Exempt) Character of Property to be Preserved: On

termination, partial termination, subdivision or distribution of any of the
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separate trusts created by the Trust Agreement, or when it is provided that
separate trusts are to be combined, the exempt (zero inclusion ratio) or the
non-exempt (inclusion ratio of one) generation-skipping character of the
property of the trusts shall be preserved. Accordingly, when property is to be
added to or combined with the property of another trust or trusts, or when
additional trusts are to be established from one or more sources, non-exempt
property or trusts shall not be added to or combined with exempt property or
trusts, even if this requires the establishment of additional separate trusts with
the same terms and provisions, unless the Trustee believes that economic
efficiency or other compelling considerations justify sacrificing their separate
generation-skipping characteristics.

4, Trustee’s Investment Power; Distributions: Without limiting the foregoing,

the Trustor specifically authorizes (but do not require) the Trustee, in
administering different trusts wholly or in part for the benefit of a particular
beneficiary or group of beneficiaries, to adopt different investment patterns
and objectives for different trusts based on whether they arc funded by Roth
IRAs or other assets and on their generation-skipping ratios, and to prefer
making distributions from Retirement Assets other than Roth IRAs and from
non-exempt trusts to beneficiaries who are non-skip persons for generation-
skipping purposes and from exempt trusts to those who are skip persons. Upon
division or distribution of an exempt trust and a nonexempt trust hereunder, the
Trustee may allocate property from the exempt trust firstto a share from which
a generation-skipping transfer is more likely to occur. It is further
recommended that to the extent that distributions would be made for the
beunefit of skip persons and such distributions would be exempt from GST Tax
because such distributions are for the payment of medical expenses exempt
under IRC Section 2503(e)(2)(B) or for the payment of tuition or educational
expenses exempt under IRC Section 2503 (e)(2)(A), such payments to the
extent possible be first made from a trust which has an inclusion ratio of one.

5. Trustee’s Exoneration: The Trustor expressly exonerates the Trustee from any
liability arising from any exercise or failure to exercise these powers, provided
the actions (or inactions) of the Trustee are taken in good faith.

Beneficiary's General Power of Appointment: Should a beneficiary die prior to the

creation of his or her separate share of the Trust Estate or die subsequent to the
creation of such share but before complete distribution of such share, and as a result
of said death a portion of the Trust Estate would be subject to GST Tax but for the
provisions of this p magraﬁh the beneﬁcmry may, pursuant to a general power of
appointment exercised in his or her last Will (but not in a codicil) or other writing
delivered to the Trustee prior to his or her death and specifically referring to the Trust
Agreement, provide for such share to pass to the creditors of that beneficiary’s estate,

in accordance with the terms set forth below. The asset value subject to such general
power of appointment shall be the maximum amount, if any, which, when added to
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- the beneficiary’s net taxable estate (computed prior to said power), will cause the
i federal estate tax marginal rate to increase until it equals the GST Tax marginal rate;
- butin no case shall such general power of appointment exceed the asset value of such
& beneficiary’s share. This general power of appointment may be subject to termination
and reinstatement by the Trust Protector. To the cxtent the beneficiary does not
by effectively exercise the general power of appointment, the unappointed asset value
shall be held, administered and distributed in accordance with the other provisions of

the Trust Agreement.
TRUSTEES ENVIRONMENTAL POWERS

xxxxx

m A. Trustee Authorized to Inspect Property Prior to Acceptance:
3 1. Actions at Expense of Trust Estate: Prior to acceptance of this Trust by any

proposed or designated Trustee (and prior to acceptance of any asset by any
proposed, designated or acting Trustee), such Trustee or proposed or
designated Trustee shall have the right to take the following actions at the
expense of the Trust Estate:

e

a, Enter Property: To enter and inspect any existing or proposed asset of
the Trust (or of any partnership, limited liability company or
corporation in which the Trust holds an interest) for the purpose of
determining the existence, location, nature, and magnitude of any past
or present release or threatened release of any hazardous substance; and

b. Review Records: To review records of the currently acting Trustee or
of the Trustor (or of any partnership, limited liability company or
corporation in which the Trust holds an interest) for the purpose of
determining compliance with euvironmental laws and regulations,
including those records relating to permits, licenses, notices, reporting
requirements, and governmental monitoring of hazardous waste.

2, Rights Equivalent to Partner. Member or Shareholder: The right of the

proposed or designated Trustee to enter and inspect assets and records of a
partnership, limited liability company or corporation under this provision is
equivalent to the right under state law of a partner, member or sharcholder to
inspect assets and records under similar circumstauces.

3. Right to Still Refuse Acceptance of Trusteeship: Acts performed by the

proposed or designated Trustec under this provision shall not constitute
acceptance of the Trust,

4, Right to Accept Trusteeship Over Other Assets Only; If an asset of the Trust

is discovered upon environmental audit by the acting Trustee or any proposed
or designated Trustee to be contaminated with hazardous waste or otherwise
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not in compliance with environmental law or regulation, the Trustee may
decline to act as Trustee solely as to such asset, and accept the Trusteeship as
to all other assets of the Trust. The Trustee, in his discretion, may petition a
court to appoint a receiver or special Trustee to hold and manage the rejected
assét, pending its final disposition,

Right to Reject Asset: Any currently acting Trustee shall have the right to
reject any asset proposed to be transferred to the Trustee,

Trustee’s Powers over Hazardous Waste Property: If the Trust Estate holds

one or more assets, the nature, condition, or operation of which is likely to give
rise to liability under, or is an actual or threatened violation of any federal,
state or local environmental law or regulation, the Trustee may take one or
more of the following actions, if the Trustee, in the Trustee’s sole and binding
discretion, determines that such action is in the best interests of the Trust and

its beneficiaries:

a. Modify Trust: Modification of trust provisions, upon court approval,
granting the Trustee such additional powers as are required to protect
the Trust and its beneficiaries from liability or damage relating to actual
or threatened violation of any federal, state or local environmental law
or regulations, with it being the Trustors” desire that the Trustee keep
in mind the Trustors’ dispositive wishes cxpressed elsewhere in this
Trust Agreement and that the Trustee consider and weigh any
potentially negative federal and state income, gift, estate or inheritance
tax consequences to the Trustee, Trust and its beneficiarics;

b. Bifurcate Trust: Bifurcation of the Trust to separate said asset from
other assets of the Trust Estate;

c. Appoint a Special Trustee: Appointment of a special Trustee to
administer said asset; and/or

d. Abandon Property: Abandonment of such agset.

Terminate Trust or Distribute Other Agsets: With court approval, the Trustee
may terminate the Trust or partially or totally distribute the Trust Estate to

beneficiaries.

Broad Discretion: Itis the intent of the Trustors that the Trustee shall have the
widest discretion in identification of and response to administration problems
connected to potential environmental law liability to the Trust Estate and the
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Trustee, in order to protect the interests of the Trust, the Trustee and the
beneficiaries of the Trust,

Trustee's Powers Relating to Environmental Laws: The Trustee shall have the power

to take, on behalf of the Trust, any action necessary to prevent, abate, avoid, or
otherwise remedy any actual or threatened violation of any federal, state, or local
cnvironmental law or regulation, or any condition which may reasonab}y giverise to
liability under any federal, state, or local environmental law or regulation, including,
but not limited to, mvestlgatlons audits, and actions falling within the definition of
“response” as defined in 42 U.S.C. §9601 (25), or any successor statute, relating to
any asset, which is or has been held by the Trustee as part of the Trust Estate.

Indemnification of Trustee from Trust Assets for Environmental Expenses:

. The Trustee

shall be indemnified and rexmburscd from the Trust Estate for any liabilities,

loss, damages, penalties, costs or expenses arising out of or relatmg to federal,
state or local environmental laws or regulations (hereinafter * ‘environmental
expenses”), except those resulting from the Trustee’s intentional wrongdoing,
bad faith or reckless disregard of his fiduciary obligation.

a. Environmental Expenses Defined: Environmental expenses shall
include, but not be limited to:

1

(if)

(ii1)

(iv)

Costs of investigation, removal, remediation, response, or other
cleanup costs of contamination by hazardous substances, as
defined under any environmental law or regulation;

Legal fees and costs arising from any judicial, investigative or
administrative proceeding relating to any envxronmental law or
regulation;

Civil or criminal fees, fines or penalties incurred under any
environmental law or regulation; and

Fees and costs payable to environmental consultants, engineers,
or other experts, including legal counsel, relating to any
environmental law or regulation.

b. Properties and Businesses Covered: This right to indemnification or
reimbursement shall extend to environmental expenses relating to:

(1)

Any real property or business enterprise, which is or has been at
any time owned or operated by the Trustee as part of the Trust
Estate; and
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- (i1)  Anyreal property or business enterprise, which is or has been at
any time owned or operated by a corporation, limited liability

¥ company or partnership, in which the Trustee holds or has held
at any time an ownership or management interest as part of the

f‘ﬁa Trust Estate.
*?:Ss‘“ 2. Right to Pay Expenses Directly from Trust: The Trustee shall have the right
- to reimbursement for incurred environmental expenses without the prior

requirement of expenditure of the Trustee’s own funds in payment of such
t environmental expenses, and the right to pay environmental expenses directly
from Trust assets.

3. Right to Lien Trust Assets: The Trustee shall have a primary lien against
assets of the Trust for reimbursement of environmental expenses, which are

not paid directly from Trust assets.

E. Exoneration of Trustee for Good Faith Acts Relating to Environmental Law: The

Trustee shall not be liable to any beneficiary of the Trust or to any other party for any
good faith action or inaction, relating to any environmental law or regulation, or for
the payment of any environmental expense (as defined above); provided, however that
the Trustee shall be liable for any such action, inaction or payment which is a breach
of Trust and is committed in bad faith, or with reckless or intentional disregard of his
fiduciary obligations.

F. Allocation of Environmental Expenses and Receipts Between Principal and Income:

The Trustee may, in the Trustee’s discretion, allocate between income and principal
of the Trust Estate environmental expenses (as defined above) and reimbursements
or other funds received from third parties relating to environmental expenses. In
making such allocation, the Trustee shall consider the effect of such allocation upon
income available for distribution, the value of Trust principal, and the income tax
treatment of such expenses and receipts. The Trustee may, in the Trustee’s discretion,
create a reserve for payment of anticipated environmental expenses,

e

This instrument shall serve as an exercise of the Testamentary Powers of Appointment
provided for in Article VIII and Article IX of the BRUNSTING FAMILY LIVING TRUST
dated October 10, 1996, as amended; and, this instrument will serve as and will constitute
the "valid living trust agreement” referred to in Article VIII and Article IX. This instrument
shall also serve as a qualified beneficiary designation pursuant to Article Il of the
BRUNSTING FAMILY LIVING TRUST dated October 10, 1996, as amended, as it pertains
to the interests of NELVA E. BRUNSTING.

All other provisions contained in the Brunsting Family Living Trust dated October 10, 1996,
as amended, and that certain Qualified Beneficiary Designation and Exercise of Testamentary
Powers of Appointment Under Living Trust Agreement dated June 15, 2010 are hereby
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ratified and confirmed and shall remain in full force and effect except to the extent that any
such provisions are amended hereby.

EXECUTED and effective on August 25, 2010,

s { . - -
(/.,___,Mfgw /J 74 'l»uﬂéf: /5’}:&».& Lfafg-n
NELVA E. BRUNSTING, B!
Founder and Bencficiary

ACCEPTED and effective on August 25, 2010.

_——
% gt =

/if_)/ /z;-;::wff: R A T 7%,}:;,:%
NELVA E. BRUNSTING, o~
Trustee

STATE OF TEXAS
COUNTY OF HARRIS

This instrument was acknowledged before me on August 25, 2010, by NELVA E.
BRUNSTING, in the capacities stated therein.

Q@z‘md,(uu A\ ppnas g/
Notary Public, State of Texas

gxr_fffxfxf//f/fffxffff.&o—,?
N\

\ 6\"9" %/ CANDACE LYNNE KUNZ FREED%
\ % SLNOTARY PUBLIC. STATE OF TEXAS

\ "};" . Y COMMISSION EXPIRES §
§ o0 MARCH 27, 2011 §

&//mefﬂﬂﬂff/”f”xg
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EXHIBIT 3

NO. 412.249-401 PROBATE COURT 4
IN PROBATE  COURT

3
-

ESTATE OF

s
grerg 0

NELVA E. BRUNSTING, NUMBER FOUR (4) OF

DECEASED HARRIS COUNTY, TEXAS

AT U L3 L8 WO

L3 ST A

CARL HENRY BRUNSTING, IN PROBATE COURT
individually and as independent
executor of the estates of Elmer H.

Bruasting and Nelva E. Brunsting

EBIPAE O 38 B

vs,

EED

ANITA KAY BRUNSTING #/k/a
i ANITA KAY RILEY, individually,

as attorney-in-fact for Nelva E, Brunsting,
! and as Successor Trustee of the Bruasting NUMBER FOUR (4) OF
Family Living Trust, the Elmer H,
Brunsting Decedent’s Trust, the
Nelva E, Brunsting Survivor's Trust,
the Carl Henry Brunsting Persanal
Asset Trust, and the Anita Kay Brunsting
Personal Asset Trust;
AMY RUTH BRUNSTING /i/a
AMY RUTH TSCHIRHART,
individually and as Successor Trustee
of the Brunsting Family Living Trust,
the Elmer H. Brunsting Decedent's Trust,
the Nelva E. Brunsting Survivor’s Trust,
the Carl Henry Brunsting Personal
Asset Trust, and the Amy Ruth Tschirhart
Personal Asset Trust;
CAROLE ANN BRUNSTING, individually
: and as Trustee of the Carole Ann
; Brunsting Personal Asset Trust; and
’ as 8 nominal defendant only,
CANDACE LOUISE CURTIS
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0 TO THE HONORABLE JUDGE OF SAID COURT:

- [ COMES NOW Plaintiff, CARL HENRY BRUNSTING, individually and as Independent
. Executor of the estates of Elmer H. Brunsting and Nelva E. Brunsting, filing his First Amended
q.f:l? ..

v Petition for Declaratory Judgment, for Accounting, for Damages, and for Imposition of a

é Constructive Trust, and in support thereof would show the Court as follows:
- , L
L Discovery Control Plsn
1o~ R Plaintiff intends to conducl discovery under Level 2 of the Texas Rules of Civil
B
/ .
Paxtics

2, Plaintiff is the duly appointed personal representative of the estates of both his father,
Elmer H. Brunsting (“Elmer™),' and his mother, Nelva E. Brunsting (“Nelva™).? These estates are
collectively referred to herein as the “Estates.” In his individual capacity, Plaintiff is referred to
herein as “Carl.,” Carl was previously a successor trustee of the Brunsting Family Living Trust
created on October 10, 1996 and restated on January 12, 2005 (the “Family Trust™). Carl is a
beneficiary of the Family Trust and the other trusts created by its terms. Elmer was a trustee and a
beneficiary of the Family Trust, and Nelva was also a trustee and beneficiary of the Family Trust and
its successor trusts. The successor trusts of the Family Trust resulted pursuant to the terms of the

Family Trust upon Elmer’s death. Those successor trusts are the Elmer H. Brunsting Decedent’s

‘Elmer died on April 1, 2000. Plaintiff qualified as Independent Executor of his estate on
August 28, 2012,

*Nelva died on November 11, 2011, Plaintiff qualified as Independent Executor of her estate on
August 28, 2012,

g
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Trust (“Elmer’s Decedent’s Trust™) and the Nelva E. Brunsting Survivor's Trust (“Nelva’s
Survivor’s Trust™)., Those are sometimes collectively referred to herein as the “Successor Trusts.”
Carlis also the beneficiary, but not the trustee, of the Carl Henry Brunsting Personal Asset Trust
("'Carl’s Trust"} which was created pursuant to the terms of the Qualified Beneficiary Designation
and Exercise of Testamentary Powers of Appointment signed on 8/25/10 (the “8/25/10 QBD”™). As
will be further discussed herein, Plaintiff believes the 8/25/10 QBD was the result of undue
influence, was done when Nelva lacked capacity and/or was created by deception so that Nelva did
not understand or consent to the document. In fact, it is far from clear what documents Nelva even
signed or knew existed.

3. Defendant Anita Kay Brunsting f/k/a/ Anita Kay Riley is Carl’s sister. Anita has
made an appearance in this action and may be served through her counsel of record. In her
individual capacity and when acting pursuant to the power of attorney purportedly executed by Nelva
on August 25, 2010 (“8/25/10 POA™), this Defendant will be reforred to herein as “Anita” Anita
was named as a successor trustee under the termis of the tainted 8/25/10 QBD. Pursuant to the terms
of that document, upon Nelva's death, Anita was to become co-trustee of the Family Trust and the
Successor Trusts. On December 21, 2010, however, Nelva purportedly signed a resignation of her
position as trustee and appointed Anita to be her successor even before her death, From that point
until her mother’s death on November 11, 2011, Anita acted as the sole trustee of the Family Trust
and the Successor Trusts. As will be discussed herein, Plaintiff believes Anita convinced Nelva to
resign from her trustee position and to appoint Anita as her replacement through improper means and
for improper purposes. The wrms of the tainted 8/25/10 QBD made Anita co-trustee of Carl’s Trust,
Anita is also beneficiary and trustee of the Anita Kay Brunsting Personal Asset Trust [“Anita’s

Trust™),
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4, Defendant Amy Ruth Brunsting f/k/a/ Amy Ruth Techirhart (“*Amy")is Carl’s sister.
Amy has made an appearance in this action and may be served through her counsel. Pursuani to the
terms of the tainted 8/25/10 QBD, Amy became a co-trustee of the Family Trust and the Successor
Trusts upon Nelva's death. Anita and Amy in their capacity as trustees of the Family Trusts and the
Successor Trusts are sometimes collectively referred to herein as the “Current Trustees™, Amy is
also the beneficiary and the trustee of the Amy Ruth Brunsting Personal Asset Trust (*Amy’s
Trust™). The terms of the tainted 8/25/10 QBD also made Amy co-trustee of Carl's Trust.

5. Defendant Carole Ann Brunsting (“Carole™) is Carl’s sister. Carole has made an
appearance in this action and may be served through her counsel. Carole was named in Nelva’s
health care power of atlorney and was made a joint signatory on Nelva's bank sccount when Anita
ook over as tmstee Carole is also the beneficiary and trustee of the Carole Ann Brunsting Personal
Asset Trust ("Carole’s Trust”),

&, Candace Louise Curtis (*Candy™}is Carl's sxs!er Candy is named in this action only
because these claims impact her rights as a beneficiary of various trusts. Plaintiff does not seek 1o
recover any damages from Candy. Candy has waived service of vitation: Candy and Carl were the
only Brunsting siblings whose right to be trustees of their own trusts after Nelva died were
extinguished by the changes implemented in the tsinted 8/25/10 QBD. Candy is the beneficiary of
the Candace Louise Curtis Personal Asset Trust (“Candy’s Trust™) of which Anita and Amy are the

co-trustees.
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Jurisdiction

7. Plaintiff brings this cause of action pursuant to Chapters 37 of the Texas Civil

Practice and Remedies Code and Chapter 1135 of the Texas Property Code. More specifically,

Plaintiff brings this proceeding to;

(a)

)

(©)

(d)

®

establish, construe the terms of, and determine the rights and liabilities of the
parties under the Family Trust, the Successor Trusts, and the trusts
purportedly created pursuant to the terms of the tainted 8/25/10 QBD;
vequire an.accounting of all the trusts and other transactions resulting from
Anita, Amy, and Carole’s exercise of control over Elmer and Nelva's
remaining assets, however held;

determine damages resulting from Anita, Amy, and Carole’s wrongful acts,
including, but not limited to, numerous breaches of fiduciary dutics;
impoée a constructive tritst over assets wrongfully transferred. as well as
anything of value obtained through the use of assets wrongfully transferred;
obtain injunetive relief'to preserve Elmer and Nelva's assets, however held,
until the records concerning the transfers of assets can be examined and
appropriate temedies can be sought so that the improper transfers.can be

reversed and the assets can be properly allocated and distributed.
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Yenue

8 Venue in this cause is in Harris County, Texas, pursuant to Tex. Civ. Prac. & Rem.
Code §15.002(a)(1) becauss all, or substantially all, of the acts giving rise to Plaintiff’s claims
occurred in Harris County, Texas.

V.
Facts

9, On October 10, 1996, Elmer and Nelve established the Family Trust. The Family
Trust was restated on January 12, 2005. The Family Trust wasinitially revocable, but only until the
death of cither Elmer or Nelva. Thus, when Elmer died on April 1, 2009, the Family Trust became
irrevocable. At that point, the Family Trust’s assets were to be divided between Elmer’s Decedent’s
Trust and Nelva's Survivor’s Trust pursuant 1o Article VI of the Family Trust.

10.  At.some point, Anita and Amy implemented a plan to take over their parents’
remaining assets and divide the spoils. That plan was made feasible when Carl became seriously ill
with encephalitis in July, 2010. Carl had been an obstacle to Anita and Amy's plans, so they seized
the opportunity to become even more aggressive in controlling their mother’s actions. Carole’s
initial resistence to Anita and Amy's scheme was apparently eliminated through transfers of assets
to which she was not entitled.

11, Anita and Anty carried out their plan of replacing their mother's wishes with their
own with the help of Nelva's own legal counsel. The result was the tainted 8/25/10 QBD. Through
bullying and deception, that document was executed without regard to Nelva's capacity and
notwithstanding Nelva's apparent lack of understanding, knowledge, or consent to what was

occurring. The 8/25/10 QBD removed Carl from his successor trustee roles. At that time all prior

-6-
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pawers of attorney were revoked and replaced with onie givinig Anita control of her mother’s affairs,
During the same period, Nelva’s safe deposit box to-which Carl had access was closed and a new
one opened giving Anita access instead. Anita and Amy apparently determined which documents
would be prepared, regardless of whether Nelva agreed with or even knew what they were doing.
The only document which Anita and Amy wanted but seem to have been unsuccessful in
implementing was a docx;ment intendéd to exclude Carl’s danghter and granddaughter from
inheriting through Nelva.

12.  Perhaps because it became too difficult to even pretend 10 be obtaining Nelva's
signature on documents needed to take all the steps Defendants wanted fo take, or because Anita,
Amy, and Carole did not want to wait for Nelva's death to begin using her assets for their own
purposes, other steps were taken to obtain compleie control of Nelva’s assets, however held. Anita
and Amy’s continued efforts resulted in Nelva's purported resignation as trustee and purported
appointment of Anita as substitute frustee of the Family Trust and the Successor Trusts on December
21, 2010, Thereafter, Anita used her position as trustee 10 repeatedly transfer assets for her own
benefit and that of her children, for Amy’s benefit and the benefit of Amy's children, and for
Carole’s benefit. Anita disregarded the terms of the Family Trust as she saw fit. For example, Anita
began paying herself an exorbitant trustee’s fee. Anita also began paying her own credit card bills,
as well as other personal expenses, such as payments for her children’s automobiles and educational
expenses, from the Family Trust and Successor Trusts’ accounts.

13 OnDecember 31, 2010, an account was established, allegedly for Nelva's benefit to
be used on day to day expenses but on which Carole was & signatory. Over the next year, more than
$150,000 was transferred from trust accounts by Anita and spent by Carole on what appears to be

predominantly items for Carole’s own benefit. At the same time, Anita was draining the other

.
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accounts owned by Elmer"s estate, Nelva, or the Successor Trusts, at least in part for her own
purposes and/or other improper purposes.

14.  OnMarch 24,2011, Anita divided the more than 4,000 shares of Exxon Mobile stock
purportedly owned by the Family Trust between Elmer’s Decedent’s Trust and Nelva's Suryivor's
Trust. Then on May 9, 2011, Anita transferred 1,120 shares of that stock from Nelva's Survivor’s
Trust to Amy. On June 13, 2011, Anita transferred 160 shares from Nelva's Survivor's Trust to
herself, and on June 15,2011, Anita transferred 160 shares from Nelva’s Survivor’s Trust to Candy.
An finally, on June 15, 2011, Ani@ transferred 1,325 shares from Elmer's Decedent’s Trust to
Carole. No shares were transferred to Carl, despite Anita’sknowledge of Carl's serious health crisis
and large medical expenses. In fact, Carl’s family was not even informed of the transfers of stock
and did not tearn aboui them until after Nelva's death.

1S.  OnJune 14, 2011, Anita also transfetred 135 shares of Chevron stock purportedly
owned by Nelva's Survivor's Trust to each of her two children and to each of Amy’s two children.
No similar gift was made to either Carl’s daughter or granddaughter or to Candy’s two sons.
Moreover, Carl’s entire family: was excluded from conversations addressing the status of the
Brunsting estate, changes in the trusts, and Nelva's removal from involvement with and control over
the trusts, Instead of assisting with Carl’s medical bills, it is believed that trust assets were used to
hire investigators to follow Carl’s wife of 30 ycatsband that 2 GPS tracking device was even placed
on Carl’s wife’s car without her consent, at the apparent direction of Anita and Amy.

16.  On Nelva's death on November 11, 2011, Amy joined Anita as co-trustee of the
Family Trust, Elmer's Decedent's Trust, and Nelva’s Survivor's Trust. Assets were to be divided
equally into separate trusts for each of the Brunsting children upon Nelva's death. Until the tainted

8/25/10 QBD, each of the Brunsting children would have been trustee of their own trusts, but in the

8
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tainted 8/25/10 QBD, both Carl and Candy were removed as trustees of their own trusts. Instead,
Anita and Amy were named co-trustees of both Carl's Trust and Candy’s Trust.

17.  Of course, by the time of Nelva's death, the remaining assets had already been
plundered. Indeed, two days before Nelva died, Anita even closed the safe deposit box used by
Nelvs and no inventory of its contents have ever been provided although it had been where valuable
items and documents had been kept. A number of valuable items remain unaccounted for after
Nelva's death, such as a significant amount of savings bonds which it is believed either Anita, Amy,
or Carole have not admitted they discovered and kept. Likewise, no effort was made fo value,
preserve, inventory, ard properly divide personal property.

18.  Ofcourse, many things have not been accounted for or properly shared with Plaintiff,
Plaintiff has not, for example, been provided with a copy of the lease of the most valuable asset his
parents owned, a multimillion-dollar fanm in lowa. To the extent information has been provided
because Plaintiff has sought it and even filed & pre-suit discovery action 1o obtain it, that information
has made it clear the plundering started long ago and only court intervention or complete dissipation
of the assets will stopit. Apparently the Current Trustees believe the division of assets should be
made based on the terms of the tainted 8/25/10 QBD, and without taking into consideration what

Anita, Amy & Carple have already taken,

19.  The 8/25/10 QBD contains & broad in terrorem clause providing that a party forfeits
their interest in the resulting trust il contesting its provisions. Plaintiff asserts that the in terrorem

clause is overly broad and void as against public policy because it prohibits the trust beneficiaries
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from questioning any of the circumstances surrounding the Current Trustees” improper actions in
this case, thereby preventing them from protecting their interests.

20.  In addition, Plaintiff seeks declaratory relief construing the validity, terms,
responsibilities, and obligations of the various documents signed or purportedly signed by Elmer and
Nelva coricerning their estate planning and trusts they established in connection with that estate
planning, Those docufnems include, but are not limited to the Family Trust, the 8/25/10 QBD, the
8/25/10 POA, Nelva's pusported resignation as trustee of the Family Trust and Nelva’s purported
appointment of Anita as successor trustee of the Family Trust, Inother words, Plaintiff also asks this
Court to determine Plaintiff's rights and Defendants’ responsibilities relating to those documents.

21.  Ifthe Court fails to find that the in rerrorem clause is yoid as against public policy
to the extent it prohibits beneficiaries from questioning the actions resulting in the QBDs and the
actions supposedly taken under its terms, Plaintiff asks, in the alternative, that the Court construe the
documents at issue herein and declare that Plaintiff’s actions in filing and pursuing this action do not
violate the in terrorem clause.

22, Plaintiff in fact, seeks to determine and enforce his partents’ intent and to further the
purposes of that intent. In doing so, Plaintiff was required to bring this action requesting declaratory
relief and an accounting. Such actions would not constitute a contest even if the provision were not
void because it is against public policy.

23, Plaintiff further asserts that he had just cause 1o bring this lawsuit and that he has

brought the action in good faith, Therefore, no forfeiture should result from the action.
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24,  The Curment Trustees have provided insufficient, conflicting, and unsupported
information to Plaintiff accounting for the assets and transactions concerning the Family Trust,
Elmer's Decedent's Trust, ind Nelva's Survivor’s Trust. Neither the Current Trustees nor Carole
have provided any accounting of the bank account on which Carole was a joint signatory with ber
mother.

25.  The Texas Trust Code and the trust indentures require the Current Trustees to keep
complete and accurate books of account with regard to the trusts, trust property and ali transactions
pertaining thereto and to provide the appropriate information to the beneficiaries, but they have failed
to do so. Plaintiff, therefore, requests that this Cowrt order Defendants to account for the
administration of all the trusts.

vil,
Breach of Fiduciary Duties

26.  Anitaand Amy have breached their duties as fiduciaries, both because of their formal
positions as trustees of the various trusts, as agents for Nelva, and/or because of their family
rélationship to their parents and their brother. Carole had fiduciary duties to Plaintiff, becausc of the
position of trust she held with her elderly parents and her brother and also because she was a
signatory on Nelva's bank account. Not only is the family relationship one involving a high degree
of trust, influence, and confidence, but in this particular case, the fiduciary obligations were
magnified because of the dominance on the part of the fiduciaries and the weakness and dependence
on the part of the partics to whom Defendants owed fiduciary duties. They have breached their

responsibilities by, among other things, transferring valuable property without receiving appropriate
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consideration and taking assets for their own benefit and use and in violation of their duties and the

trust instruments themselves, Breaches of fiduciary duty by Defendants include, but are not limited

1o, the following:

a.

failing to keep and provide clear, regular, accurate, and complete accountings of
assets;

resisting accountings of property and transactions;

failing to abide by the terms of the various trust instruments;

failing to prescrve property and to prevent losses of property;

conveying property in ways which were detrimental and in violation of their
obligations;

entering inlo transactions which were not in the best interests of persons and trusts
to whom they owed fiduciary obligations;

becomning Involved in matters in which Anita, Amy, and Carole represented interests
which conflicted with those of their parents, Carl, and the trusts and their
beneficiaries, including Nelva;

failing 20 be loyal to their family members and the trust beneficiaries and to take
actions based upon the best interests of Nelva, Carl, and the trusis;

failing to deal impartially, fairly, and equally with Nelva, Carl, and the trusts;
failing to prevent transfers, gifts, or removal of assets;

failing to make appropriate and equal distributions;

failing to adequately inform the beneficiaries about assets and transactions and

beneficiaries® rights;

-12-
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{ﬁ:; m.  misrepreseniing or allowing misrepresentations concerning assets and transactions

;:; and beneficiaries’ rights;

o n. failing to prevent transactions which were detrimental to their family members and
the trusts;

0. allowing the payment of inappropriate amounts from assets they purportedly held as

fiduciaries; and

p. failing to follow and otherwise enforce the terms of the trust instruments.
27, Inconnection with actions by Defendants with regard to transactions involving self-

dealing, Defendants, acting in4 fiduciary capacity have the burden of establishing the propriety of

those transactions. Defendants must prove those transactions were fair and equitable to Plaintiff, and
the transactions at issue in this case clearly were not.

28.  As a result of Defenidants’ actions described herein, Plaintiff has been damaged.
Because Defendants’ actions were committed willfully and maliciously, Plaintiff also requests that
exemplary damages be awarded against Defendants. Plaintif} seeks monetary relief over $1 million.

VIl
Copversion

29.  Plaintiffowned, possessed, or had the right to possessionof certain personal property,
including, but not limited to, stock, accounts at financial institutions, contents of a safe deposit box,
and savings bonds over which Defendants wrongfully exercised dominion or control.

30.  Plaintiff has suffered damages as a result of Defendants’ actions. Because
Defendants’ conversion was committed willfully and maliciously, Plaintiff also request. that

exemplary damages be awarded against Defendants. Plaintiff' seeks monetary relief over $1 million.

«13.
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1X.
Tortious Interfereace with Inberitance

31, ‘Defendants® actionsalso constitute tortious interference with Carl"s inheritance rights.
Through duresy, manipulation, and outright deception, Defendants obtained valuable assets which
would have otherwise passed by inheritance, thus preventing Carl from receiving what he would
otherwise have received from his parents’ estates.

32.  Carl has been damaged as a result of Defendanis’ actions. Defendants® actions were
committed willfully, maliciously, and with the intent to conceal the true nature of the estate and the
trusts, all to Carl’s detriment. Accordingly, Carl also requests that exemplary damages be awarded
against Defendants. Carl seeks monetary damages in excess of $1 miflion.

X,
Constructive Trust

33.  Plaintiff seeks the imposition of a constructive trust over the assets to which he is
entitled, including all property improperly transferred by Anita and Amy, including, but not limited
1o, the property received by Anita, Amy, Carole, and their insiders or related entities, as well as the
profits Defendants received as a result of the transfer of those assets. Plaintiff also seeks the
imposition of a constructive trust over the assets of Anita, Amy, and Carole’s Trusts to the extent
needed 1o reverse the improper transfers. Plaintiff thus requests a distribution of those assets in the
amount lawfully due the Plaintiff, together with all interest accrued from the time such distribution
should have been made.

14-
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Fraud

34.  On information and belief, Plaintiff alleges that Defendants made material, false
representations to Nelva concerning the actions which were being taken with regard to her assets and
the Family Trust, as well as the rights, responsibilities, and changes that were being made to the
Family Trust. ltisalso belicved that Defendants misled Nelva about the impact those changes would
have, both on Nelva's assets and interest in the Family Trust and on Nelva's wishes concerning the
disposition of her estate. Defendants knew the representations were false when they were made, or
ai the very least, Defendants made the representations recklessly. The representations were made
by Defendants with the intent that Nelva act on them. Nelva relied on those representations, and as
result, Plaintiff suffered injury.

35. | Plaintiff has been damaged as # result of Defendants’ actions. Because Defendants’
actions were made willfully and maliciously, Plaintiff also requests that exemplary damages be
awarded against Defendants. Plaintiff seeks monetary relief over $1 million,

XIL
Civil Conspirscy

36,  Defendants combined to accomplish the unlawful objectives of facilitating the breach
of duties to Plaintiff and interference with Plaintiffs rights, as well as the commission of fraud and
fraudulent concealment. Defendants had a meeting of the minds on the object or course of action,
and all of the Defendants comnmitted unlawful overt acts to further the conspiracy. Such actions by
Defendants amount to a civil conspiracy,

37.  Plaintiff has been damaged as a result of Defendants’ actions. Defendants” actions

in furtherance of the civil conspiracy were taken willfully and maliciously, all to the detriment of

-18-
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Plaintiff. Accordingly, Plaintiff also requests exemplary damages. Plaintiffseeks monetary damages
in excess of $1 million.
xum,
Fraudulent Concealment
38.  Plaintiff was niot aware of Defendants’ wrongful actions because Defendants took
affirmative steps to deceive Nelva and Carl and to conceal their wrongful actions from Nelva and
Carl. Upon information and belief, such deception included misleading Nelva about what was being
done, what she was being asked to sign, why she was being asked to sign it, what would happen if
she signed it, and the status of her agsets. Carl was not given any information concerning the actions
being taken by Defendants. As a result of this affirmative deception by Defendants and Nelva and
Carl's reasonable reliance on that deception, Plaintiff did not know of these claims in this action
until well after his mother’s death on’Noverber 11, 2011, In fact, Plaintiff still does not know the
full extent of his claims.
XIv.
Discavery Rule
39.  Plaintiff affirmatively pleads the discovery rule and asserts that his claims have been
brought within the required periods from the date when he knew, or reasonably should have known,
that his claims had accrued.
XV.
Tolling of Limitations
40.  Tex. Civ. Prac. & Rem. Code Ann. §16.062 tolls the limitations period for Plaintiff

because of Elmer and Nelva's deaths.

.16~




XVL.
Conditions Precedent
41.  Allconditions precedent to the recovery of the relief sought hereunder have occurred
or have been performed. Plaintiffis prosecuting this action in good faith and with just cause for the
purpose of determining and protecting the assets of the trusts.
XViL.
Erejudement loterest
42.  Plaintiffis also entitied to prejudgment interest.on his claims,
XViI,
Request for Attorneys' Fees
43.  Plaintiff requests that he be allowed to recover his fees and expenses for this action
pursuant to Tex. Civ, Prac. Rem. Code Ann. §37.009. PldintifT further requests tha this Court award
Plaintiff his costs and reasonable and necessary attorney’s fees which had to be incurred prior to and
in connection with this matter pursuant to Tex. Prop. Code Ann. §114.064. Plaintiff also seeks
awards for any appellate fees that may be required in connection with this action, .
WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that the parties listed above be
cited to appear and answer; and that on final hearing this Court declare the rights, duties and
linbilities of the parties to the Trust and enter a judgment as sought by Plaintiff and for such other

and further relief to which Plaintiff may show himself justly entitled,

-17-




Respectfully submitted,

BAYLESS & STOKES

o it B

Bobbie G. Bayless

State Bar No. 01940600
2931 Ferndale

Houston, Texas 77098
Telephone: (713) 522-2224
Telecopier: (713) 522-2218
bayless@baylessstokes.com

Attarneys for Plaintiff

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a truc and correct copy of the above and foregoing
instrument was forwarded to counsel of record via Telecopier on the 7 day of June, 2013, as
follows:

Maureen Kuzik McCutchen Darlene Payne Smith
George W. Vie, Ili Crain, Caton & James, P.C.
2228 Mechanic, Suite 400 1401 McKinney, 17* Floor
P.0. Box 1943 Houston, TX 77010
Galveston, TX 77553

BOBBIE G. BAYLESS
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Case 4:12-cv-00592 Document 108 Filed in TXSD on 05/09/14 Page 1 of 6

UNITED STATES DISTRICT COURT EXHIBIT 4

FOR THE
SOUTHERN DISTRICT OF TEXAS
CANDACE LOUISE CURTIS, §
PLAINTIFF §
§
Vs, § CIVIL ACTION NO. 4:12-cv-00592
§ JUDGE KENNETH M. HoYT
ANITA KAY BRUNSTING, §
AMY RUTH BRUNSTING, §
AND DOES 1-100, §
DEFENDANTS § JURY TRIAL DEMANDED

PLAINTIFF’S FIRST AMENDED PETITION

1. PARTIES
1. Plaintiff, Candice Louis Curtis is a citizen of the State of California.
2. Defendant Anita Kay Brunsting is a citizen of the State of Texas, who has answered and
appeared herein.
3. Defendant Amy Ruth Brunsting is a citizen of the State of Texas, who has answered and

appeared herein.

4. Necessary Party and involuntary plaintiff is Carl Brunsting, individually and as Executor of
the Estate of Nelva Brunsting, who is a citizen of the State of Texas and is expected to waive
the issuance of citation. He is being added to effectuate complete relief regarding the claims
and to avoid the risk of inconsistent judgments being rendered.

5. Necessary Party is Carole Ann Brunsting, who is a citizen of the State of Texas, and who can
be served with citation at 5822 Jason St., Houston, Texas 77074. She is being added to
effectuate complete relief regarding the claims and to avoid the risk of inconsistent

judgments being rendered.
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Case 4:12-cv-00592 Document 108 Filed in TXSD on 05/09/14 Page 2 of 6

IL JURISDICTION AND VENUE

This Court had jurisdiction of the state law claims alleged herein pursuant to 28 USC §
1332(a)(1) — 28 USC § 1332(b), and 28 USC § 1332(C)(2) in that this action is between
parties who are citizens of different states and the amount in controversy exceeds the sum
0f $75,000.00, exclusive of interests and costs. Jurisdiction may be destroyed if all necessary
parties are joined.
The Res in this matter includes assets belonging to the Brunsting Family Living Trust
(*Trust”) and assets belonging to the Estate of Nelva Brunsting, Deceased, under the care and
control of Necessary Party Carl Brunsting.

11, NATURE OF ACTION
This action arises out of the misappropriate and mismanagement of assets that belonged to
Nelva Brunsting during her life and of assets that belonged to the Brunsting Family Trust,
and the execution of invalid documents seeking to amend the Brunsting Family Trust.

1V, CAUSESO ION
Breach of Fiduciary Duty. Defendants Anita Brunsting and Amy Brunsting are Co-Trustees
of the Trust and owed to Plaintiff , Carl Brunsting, and Carole Brunsting, a fiduciary duty,
which includes : (1) a duty of loyalty and utmost good faith; (2) a duty of candor; (3) a duty
to refrain from self-dealing; (4) a duty to act with integrity of the strictest kind; (5) a duty of
fair, honest dealing; and (6) a duty of full disclosure. Defendants have violated this duty by
engaging in self-dealing, by failing to disclose the existence of assets to Plaintiff, by failing
to account to Plaintiffs for Trust assets and income, by failing to place Plaintiff’s interests
ahead of their own, and by making distributions that deviate from the strict language of the

Trust. Plaintiff seeks actual and exemplary damages, together with pre- and post-judgment
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interest and costs of court.

Fraud. Defendants Anita Brunsting and Amy Brunsting made misrepresentations of material
facts with the intent that Plaintiff rely upon them, and Plaintiff did rely upon such
misrepresentations to her detriment. Such misrepresentations included statements regarding
the Trust, Trust assets, and her right to receive both information and Trust assets. On
information and belief, Defendants made fraudulent misrepresentations to Nelva Brunsting
upon which she relied to her detriment and to the ultimate detriment of her Estate. Plaintiff
seeks actual and exemplary damages, together with pre- and post-judgment interest both on
behalf of herself, and on behalf of the Estate of Nelva Brunsting, Deceased.

Constructive Fraud. Constructive fraud exists when a breach of a legal or equitable duty
occurs that has a tendency to deceive others and violate their confidence. As a result of
Defendants’ fiduciary relationship with Plaintiff and with Nelva Brunsting, Defendants owed
Plaintiff and Nelva Brunsting legal duties. The breaches of the fiduciary duties discussed
above and incorporated herein by reference constitute constructive fraud, which caused injury
to both Nelva Brunsting’s Estate and Plaintifl. Plaintiff seeks actual damages, as well as,
punitive damages individually and on behalf of Nelva Brunsting’s Estate.

Money Had and Received. Defendants have taken money that belongs in equity and good
conscience to Plaintiff,and has done so with malice and through fraud. Plaintiff seeks her
actual damages, exemplary damages, pre- and post-judgment interest and court costs.
Conversion. Defendants have converted assets that belong to Plaintiff as beneficiary of the
Brunsting Family Trust, assets that belong to the Brunsting Family Trust, and assets that

belonged to Nelva Brunsting and that should be a part of her Estate. Defendants have
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wrongfully and with malice exercised dominion and control over these assets, and has
damaged Plaintift, the Brunsting Family Trust, as well as the Estate of Nelva Brusting by so
doing. Plaintiff seeks actual damages, exemplary damages, pre- and post-judgment interest
and court costs, both individually and on behalf of the Decedent’s Estate.

Tortious Interference with Inheritance Rights. A cause of action for tortious interference
with inheritance rights exists when a defendant by fraud, duress, or other tortious means
intentionally prevents another from receiving from a third person an inheritance or gift that
he would otherwise have received. Defendants herein breached their fiduciary duties and
converted funds that would have passed to Plaintiff through the Brunsting Family Trust, and
in doing so tortiously interfered with Plaintiffs inheritance rights. Plaintiff seeks actual
damages as well as punitive damages.

Declaratory Judgment Action. The Brunsting Family Trust was created by Nelva and Elmer
Brunsting, and became irrevocable upon the death of Elmer Brunsting. After his death,
Nelva executed a Qualified Beneficiary Designation and Exercise of Testamentary Power of
Appointment (“Modification Documents™), which attempted to change the terms of the then-
irrevocable Trust. Upon information and belief, Nelva did not understand what she was
signing when she signed the Modification Documents, and signed them as a result of undue
influence and/or duress. Plaintiff seeks a declaration that the Modification Documents are
not valid, and further that the in terrorem clause contained therein is overly broad, against
public policy and not capable of enforcement. Plaintiff further seeks a declaration as to her
rights under the Brunsting Family Trust. Plaintiff contends and will show that she has
brought her action in good faith..

Demand for Accounting. Plaintiff seeks a formal accounting from Defendants in compliance
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- with the Texas Property Code.
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y V. JURY DEMAND

17, Plaintiff hereby makes her demand for a jury trial in this matter.

V1. PRAYER

j 18. WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that upon final trial in this

y matter, she will take judgment for her actual and exemplary damages, actual and exemplary

Ny damages will be awarded to the Estate of Nelva Brunsting, that pre- and post-judgment

interest and costs of court will be assessed against the Defendants, and that she be granted
such other and further relief to which she may show herself justly entitled.
Respectfully Submitted,

OSTROM/Sain
A fimited Liabllity Partnership

BY: /s/Jason B Ostrom
JASON B. OsTROM
(Fed, Id. #33680)
(TBA #24027710)
NICOLE K. SAIN THORNTON
(TBA #24043901)
5020 Montrose Bivd,, Ste. 310
Houston, Texas 77006
713.863.8891
713.863.1051 (Facsimile)

Attorneys for Plaintiff




i,

v,

vvvvvvv

B

Case 4:12-cv-00592 Document 108 Filed in TXSD on 05/09/14 Page 6 of 6

CERTIFICATE OF SERVICE

The undersigned hereby certifies that service on known Filing Users will be automatically
accomplished through the Notice of Electronic Filing. Additionally, this document will be served
by copy to any attorney-of-record for those parties in state court litigation.

/s/ Jason B. Ostrom
Jason B. Ostrom






